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PART I. 

Containing THREE BOOKS. 
Of Actions founded upon Torts. 



INTRODUCTION 

T O 

PART THE FIRST. 

IT was for their mutual Conveniency and 
Defence that Men firft entered into So- 
ciety, thereby fubmitting themfelves to be 
governed by cer.tain Laws, that they might 
in Return enjoy the Benefit and Protedtion 
of them. Legum denique idcirco omnes fervi ^^<^^ v^ 
fumus^ ut liberi ejfe pojjimus . **^'"' 

Hence 



An I N T R O D U C f I O N, £sf^. 

Hence the End of the Law is to preferve 
Men's Perfons and Properties from the Vi- 
olence and Injuftice of others ; and for that 
Purpofe it does, in all Inftances of an In- 
jury being committed, either inflidta Pu-* 
nifhment upon the Party offending, or give 
a Recompence to the Party injured. 

The Method prefcribed by the Law for 
getting at fuch Recortipence is what is pro- 
perly termed an Aftion : Therefore leaving 
criminal Profecutions, by which Punifli- 
ments are inflidled, to the Difquifition of 
others, I will in this firft Part of my Work 
take Notice of the Injuries for which an 
Adlion may be brought, and by what Evi- 
dence it may be fupported; and alfo confi- 
der what Defence may be made by the Per- 
fbn againft whom the Adtion is brought, 
and what is the proper Manner of taking 
Advantage of it. 



BOOK 



B O O K I. 

For what Injuries afFedting the Perfon an 
Aiftion may be brought. 

TH £ Injuries on Account of which an Adion may 
be brought, are fuch as either aiFefl the Perfon, or 
the Property of the Party. 

Thofe which affed the Perfon are, 

1. Slander. 

2. Malicious Proiecotion* 

3. Aflault and Batteiy. 
4* Falfe Imprifonment. 

5* Injuries ariiing from Negligence or Folly* 
6. Adultery. 



CHAPTER I. . 

Of Slander. 

SL ANDER is defaming a Man in his Reputation by 
fpeaking or writing Words which afFedt his Life, 
Office, or Trade ; or which tend to his Lofs of Prefer* 
jnent in Marriage or Service ; or to his Difinheritance ; 
or which occafion any other particular Damage. 

If Slander be fpoken of a Peer or other great Man, it 
is called by a particular Name, Scandalum Magnatum, 
and is punifhable in a particular Manner, <ui». by Im- 
prifonment, by Weft. I. r. 34« as well as rendering Da- 
mages to the Peiibn injured, to be recovered in an 
A^on founded upon the fecond of R. z. tarn pro Do* 

S mitt9 
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4 Co. 12, 13. fnino Rege quam profeipfo. And this Statute is a general 
\^f* 98. Law of which the Court will take Notice, and therefore 
Cr/car. x5c. ^^ '^^^^ "°^ ^^ recited in the Declaration, (yet if the 
Plaintiff undertake to recite it and miftake in a material 
Point, it is incurable :) but it muft be (hewn that the 
Plaintiff was unus Mngnatum at the Time of fpeaking 
the Words, elfe the Action will not be maintainable. It 
1 Vent. 60, has been faid there is a Difference between an Aftion 
Mo. 155. grounded upon the Statute de Scand, Magn. and a com- 

mon Adlion of Slander ; that the Words in the one Cafe 
fhall be t?ken in mitiwi Sen/u^ and in the other in the 
word Senfe againfl the Speaker, that the Honour of foch 
great Perfons may be preferred : But this Difference 
feems no longer to fubiill; becaufe the old Rule, that 
Bradley rfffif Words fhall be taken in mitiori Stn/u is now exploded, 
Meffon, M. ^nd the Rule at this Time is that they fhall be taken in 
'° * ** the fame Senfe, as they would be underflood by thofe 

a Mod. 159. who hear or read them, and for that Purpofe all the 

Words ought to be taken together. 
Ward, V. Rey- The Defendant faid to the Plaintiff, / know you ^vtry 
Hold, Paf. II. fwell^ how did your Hujband die? The Plaintiff" anfwer- 
^"^^ cd, •* As you may, if it pleafe God." The Defendant 

replied, JV]?, he died of a Wound you gave him. On Not 
guilty, there was a Verdidl for the Plaintiff; and on 
Motion in Arrefl of Judgment, the Court held the Words 
a^ionable, for they are in the whole Frame of them 
fpoken by Way of Imputation. Parker Ch. J. faid. It 
is very odd, that after a Verdidl, a Court of Juflice 
(hould be trying whether there may not be a Cafe in 
which Words fpoken by Way of Scandal might be inno- 
cently faid ; whereas if that were in Truth the Cafe, the 
Defendant might have juilified. 

Yet perhaps many Words' would be holden to be ac- 
tionable in the Cafe of a Peer, that would not be deemed 
fo in the Cafe of a private Perfbn ; as in the Marquis of 
Dorchefter*s Cafe, Temp, Car. 2. ** He is no more to 
Mich. 14 be valued than that Dog that lies there." So in the Cafe 

Car. a. B. R. of the Earl of Peterborough and Stanton^ " The Earl of 
Peterborough is of no Efleem in this Country, no Man of 
Reputation has any Efleem for him, no Man will trufl 
him for Two-pence, no Man values him in the Country ; 
I value him no more than the Dirt under my Feet." 
How V. ^^ Offices of Profit, Words that impute either Defeft of 

Prinn, Salk. Underftanding, Ability or Integrity, are adionable ; but in 
•55» thofe of Credit, Words that impute only Want of Ability, 

are 
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are not adlionahle, becaufe a Man cannot help his Want 
of Ability as he can his Want of Honefty . In either Cafe IW<J- 
charging him with Inclinations and Principles, which 
ihew him unfit, is fufficient without charging him with 
any Ad ; as to fay of a Juftice of Peace, or Member of 
Parliament, " he is a Jacobite, and for bringing in the 
Pretender.". 

The charging another with a Crime of which he can- 4 Co. i6. 
not by any Poflibility be guilty (as killing a Man who is 
then living) is not actionable, becaufe the Plaintiff can 
be in no Jeopardy from fuch a Charge, but fuch Matter 
muft be pleaded fpecially, and cannot be given in Evi- 
dence on the General IfTue, otherwife than in Mitigation 
of Damages. 

An Adion lies not for the faying — ." Thou art aCr. J.ii4« 
Thief, for thou haft ftotea fuch a Thing," {Ex. gr. a 
Tree) the Stealing whereof appears to be no Felony, for 
the fubfequent Words (hew the Reafon of calling him 
Thief; but when he fays, ** Thou art a Thief, and 
haft ftolen fuch a Thing," the Adtion lies for calling . 
him a Thief; and the Addition " Thou haft ftolen" 
is another diftindt Sentence by itfelf, and not the Reafon 
of the former Speech, nor any Diminution thereof. 

Though two Perfons fay the fame Words, you cannot S«bly and 
have a joint Adion ; but where an Adion was brought Mot. Tr. 10 G. 
againft two for charging the Plaintiff with Felony, and *• 
procuring her to be Jndifted, it was holdqn good : For 
Crimen imponere fuppofes an Ad, and is a Tort ; and, 
like every other Tort, may be proved againft Two, and 
One only be found guilty. 

It was formerly holden that the Plaintiff muft prove the a Ro. Abr. 718. 
Words precifely as laid ; but that Striftnefs is now laid 
aiide, and it is fufficient for the Plaintiff to prove the 
Subftance of them. However, if the Words be laid in 
the third Perfon, E. g. He defer^ves to be hanged for a Note Avarillo, •v* ^ 
hi forged on A. Proof of Words Spoken in the fecond Per- Rogers, Guild- 
fon, E. g. You defer<ve, &c. will not fupport the Declara- T^^f *"x^ 
tion : For there is a great Difference between Words 17-73, before 
{poken in a PafHon to a Man's Face, and Words fpoken Lord Mansfield* 
deliberately behind his Back. If the Colloquium al- 
ledged be neceffary to maintain the Action, it muft be 
proved ; as where Words are laid to be fpoken of one 
with Refpedl to' his Office or Trade. , So if if be laid savage and 
that the Defendant in Claufa Ecclejia Litchfield fpoke the Roberts, Salk. 
Words, it has been holden that the Place not being 604. Per Den- 
laid as a Venuey but as a Defcription of the Of- 'on J. at Straf- 
fence, it is rCircumftance that muft be proved; but ^°'^>'7i9- ^- 
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if the Words are laid to be fpoken before A, and others, 
it is fufficient to prove them fpoken in the Prefence of 
others only. 

In an Information for a Libel in fetting forth a Sen- 
tence, the Word (nor) was inferted for (not) but the 
Senfe was not thereby altered ; upon Not Guilty and a 
fpecial Verdift, the Court faid Cujus qui Jem Tenor im- 
ports a true Copy. 2. This was not a Tenor by Reafon 
of the Variance* 3. There is a Difference between 
Words fpoken and written ; of the former there could 
npt be a Tenor, for want of an Original to compare 
them with ; and therefore where one declares for Words 
fpoken. Variance in the Omi£ion or Addition of a Word 
is not material, if fo many of the Words be proved and 
found as are in themfelves addonable : Ana per Holt, 
there are two Ways of defcribing a Libel or other Writing 
in pleading ; by the Words, or the Senfe ; by the 
Words, as if yoa declare Cujus Tenor Sequitur, and 
there if you vary it is fatal. By the Senfe, that the De- 
fendant made a Writing, and therein faid fo and fo, in 
which Cafe, Exadnefs of Words is not fo material. 

And note, that it has been holden, that Proof of a 
Libel being ibid in a Shop by a Servant, though the 
Owner know nothing of the Contents, or of its coming 
in or going out, is fufHcient to convict the Owner of 
' the Shop. In LaJ^e and King, (which was an Adion 
for printing a Libel) it was holden that an Adlion would 
not lie for printing a Petition to Parliament, and de- 
livering it to the Members, it being agreeable to the 
Courfe and Proceedings in Parliament. And Cutler and 
Dixon, 4 Co. 14. is to the S. P. But where Oivood tx- 
hibited a Bill in the Star-Chamber againft Sir^. Buckley, 
and charged him with divers Matters examinable in the 
faid Court, and fiirther that he was a Maintainer of Pi- 
rates and Murderers, and a Procurer of Piracies and Mur- 
ders, it was holden that an Adlion lay for the Words not 
examinable in the faid Court. 

N, B, If A* fend a Libel to London to be printed and 
publiihed, it is his AGt in London, if the Publication be 
there. 

If an Adion be brought for Words that are not in them- 
felves adionable, if the Plaintiff do not prove the fpecial 
Damage laid in the Declaration, he mull be nonfuited, 
becaufe the fpecial Damage is the Gifl of the Adion ; 
but where the Words are of themfelves a^ionable, if the 
Words be proved the Jury mufl find for the Plaintiff, 
though no fpecial Damage be proved. 

But 
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But though the Words be in themfelves aftionable, yet Gcarc v. Brlt- 
the Plaintiff is not at liberty to give Evidence of any Lofs ^^* j^'j^^*^ 
or Injury he has fuftained by the fpeaking of them, un- ^^ iia6. 
lefs it be fpecially laid in the Declaration. 

And where he has once recovered Damages, he cannot Fitter v. Veal 
after bring an Adlion for any other fpecial Damage, whc'* Ca. K. B. 541. 
ther the VVords be in themfelves actionable or not : But 
though he cannot give Evidence of any Lofs or Injury ^^****'" 
not laid in the Declaration, yet* after he has proved the ""**"• 
Words as laid, he may give Evidence of other Expreffi- 
ons made Ufe of by the Defendant, as a Proof of his ill 
Will towards him. 

In ati Adion for Words per quod Matrimonium amljit The Cafe of 
with 7. 5. for the Defendant it was proved that J. S. Sir Ch. Gc- 
was the PlaintifPs Aunt, and therefore could not marry "^d's Bailiff, 
him ; but per Raymond and ^itJbens, the Right of the ^J^i^^ l'^^'* 
Marriage fhall not now be tried ; it is fufficient that they ^/* ^ 
iatended to marry, and that the Woman for that Caufe 
refofed : Tamen ^ Whether foch Determination can be 
fupported by any Principle of Law. 

If an Adion be brought for calling the PlaintifPs Wife 1 Lev. 140. 
a Bawd, per quod J. S, has left off coming to the Houfe, 
the fpecial Damage being the Gift of the AdHon, it ought 
not to be laid ad Damnum ip/orum ; but where the Adtion Grove and 
is broujg;ht for* Words in themfelves adlionable, and ]jj** ^- ^^^^ 
no fpecial Damage laid, there fuch Condufion is right, ^j^*^ ^* ** 
for the AdUon furvives : And note^ That faying general- 
ly, fer quod feveral Perfons left his Houfe, without 
naming any, is not laying a fpecial Damage. 

In an A^ion for thefe Words, ** You are a Thief, and Browning -w^ 
I will prove you fo :" The Plaintiff declared, that by Rea- Newman, 
fon of thefe Words, one John Merry 9 and divers other Str. 666. 
PeHbns, who were his Cuftomers, left off dealing with 
him. Upon the Trial the Plaintiff proved the Words, 
and the fpecial Damage as to Metry, and would have 
gone on as to the others ; But per Raymond Ch. Juft— 
Where the Words are not aftionable, but the fpecial 
Damage is the Gift of the Adlion, this Sort of Evidence 
is allowed though the particular Inftances of fuch Dama- 
ges are not fpecified in the Declaration ; but where the 
Words are a^ionable, particular Inftances of fach Dama- 
ges fhall not be given in Evidence, unlefs particularized 
in the Declaration. However, he admitted the Plaintiff 
to give general Evidence of the Lofs of Cuflomers: But 
nodern Practice does not feem to warrant this Diftindion. 
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Where Words are fpoken in Confidence and without 
Malice, no Adlion lies ; therefore where A. a Servant, 
brought an Adlion againft her former Miftrefs for faying 
to a Lady who came to inquire for the Plaintiff's Cha- 
rader that fhe was fancy and impertinent, and often lay- 
out of her own Bed: but was a clean Girl, and could do 
her work well ; though the Plaintiff proved that fhe was 
by this Means prevented from getting a Place ; yet per 
Lord MansfieU, this is not to be confidered as in Adlion 
in the common Way for Defamation by Words: but 
that the Gifl of it mufl be Malice, which is not implied 
from the Occafion of fpcaking, but fhould be diredly 
proved. That it was a confidential Declaration, and 
ought not to have been difclofed. But if without Ground, 
and purely to defame, a falfe Charadler fhould be given » 
it would be a proper Ground for an Adlion. 

So in an Adlion for faying of the Plaintiff, who was a 
Tradefman, *' He cannot ftand it long, he will be a 
Bankrupt foon ;" where fpecial Damage was laid in the 
Declaration, <vix. That one Lane refufed to trufl the 
Plaintiff for a Horfe : Lane, the Perfon named in the 
Declaration, was the only Witnefs called for the Plain- 
tiff; and it appearing on his Evidence, that the Words 
were not fpoken malicioufly, but in Confidence and 
Friendfhip to Laney and by Way of Warning to him, 
and that in Cbnfequence of that Advice he did not truft 
the Plaintiff with the Horfe : Pratt C.J. diredled the Jury, 
that though the Words were otherwife adlionable ; yet if 
they fhould be of Opinion, that the Words were not 
fpoken out of Malice, but in the Manner before menti- 
oned, they ought to find the Defendant Not Guilty ; 
and they .did. fo accordingly. 

After Verdidl for the Plaintiff, and Damages intire, 
where fome of the Words are hot adlionable, the Court 
on Motion will grant a Venire facias deno^o on Payment 
of Cofls, that the Plaintiff may fever his Damages. 

But if the Words be in one Count, the Court will in- 
tend that fuch as are not adlionable were added only to 
fhew the Mklice of the Party, and that the Damages 
were given for what were adlionable. 
" The • Defendant may juflify " in an Adlion of Scanda- 
lum Md^natum^ or for a Libel, the fame as in a common 
Adlion of Slander;" and therefore it is not neceffary in 
cither Cafe for the Plaintiff to aver, that the Words or 
Charge are not true, for that is fupplied by the Allegation 

that 
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that th€ Defendant fpake or publifhed them falfely and 
maliciouily^ and it lies upon the Defendant to plead that 
the Fadl was true by Way of Jultification ; and he can- 
not properly give the Truth of the Faft in Evidence 
upon Not Guilty in an Action for Words, otherwifc than 
in Mitigation of Damages, and that too under many 
Reftridions ; as where the Words amount to a Charge 
of Felony or Treafon, for this brings no Inconvenience Smith v. 
on the Defendant, who may plead it in Bar, and then Richardfon, 
the Time mall be afcertained, which might enable the ^*<^^' ** ^' 
Plaintiff to give contrary Proof, or to reply feveral *' 
Things, of which he would lofe the Benefit on the 
General liTue ; but in (uch Cafe the Defendant may give 
in Evidence the Manner and Occafion of fpeaking the 
Words in Mitigation ; and if the Words were fpoken * ^^' ^** 
through Sorrow. and Concern, and not malicioufly, the 
Plaintiff ihall be nonfuited ; fo he may give in Evidence 
a Coafeffion of the Plaintiff of his being an Acceffary, Cited in 
for he co^ld not plead that: in Bar ; befides, a Confeffion Smith and 

in the Cafe of a Withefs may be given in Evidence ; f ''*'*'?*!? " 
^, , • • T> • 1 ^ '1 determined 

though you cannot give in Evidence any paracular ^ jj^jt ch. J. 

Crime that he has committed, but only general Cha- 

rader. So. where the Words import a general Charge Bp. of Samm 

of a Crime not capital, the Defendant will not be per- v. Nafli, per 

mitted to give the Truth, in Evidence ; as where the P"k<^r ^^' J« 

Words were, ** Thou preacheft nothing but Lies in the 

Pulpit ;*' but if the Words charge a particular Crime . 

upon the Plaintiff, which is hot capital, Ex. gr. Add- ^"^J^^" ^' ^,^ 

tery withy. S, it has been holdea that the Defendant j^^il^ , 'Raym. 

may give that in Evidence in Mitigation of Damages ; 727. 

though he cannot give in Evidence the Commiffion of a 

like Crime with any other,— However, in Undeimjuood and 

Parks, Lee Ch. Jult. faid it was now a general Rule pot str. laoo. 

to fuffer the Truth of the Words to be given in Evidence 

on Not Guilty in any Cafe, 

In the Cafe of the King and Baker, which was an In- 
formation againft the Defendant, for publiihing a Libel 
againft Mr. S'u>intQn of Wadham College, Oxon, accufing 
him of fodomitical Prafticts, Lee Ch. Juft. refufed to let 
the Defendant give Evidence of his Reafbns for doing it, 
<i;/«. That the fuppofed Pathic told him fo ; for he faid 
the only Queftion was. Whether the Defendant were 
guilty of printing and publiihing the Libel ; and though 
it be offered by Way of Mitigation only, yet in Fadl it 
^imounts to a Juftification; and it has always been hoi- 
den that the Truth of a Libel cannot be given in Evi- 
dicnce by Way of Juftiiication ; becaufe if the Per- 
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fon charged with any Crime be guilty, he ought to 
be proceeded againd in a legal Way, and not refleded 
upon in this Manner. And afterward the Court of 
King's Bench would not permit an Affidavit of this Mat- 
ter to be read in Mitigation of the Fine, as they 
would not upon the Report receive any Evidence of 
Matter which did not appear at the Trial. 

However, where the Plaintiff having brought an Ac- 
tion againft the Defendant for faying, " He was a Bug- 
gerer, and that he caught him in the Fadl," after prov- 
ing the Words, gave in Evidence the Defendant's faying 
at another Time, that ** He was guilty of fodotoitical 
Pradliccs." Mr. Juflice Burnet^ upon confidering the 
Cafe of Smith and Richard/on, permitted the Defendant 
to give in Evidence the Truth of thofc Words, for the 
Adion not being brought for fpeakine them, the Defen- 
dant had no Opportunity of pleading that they were true ; 
and therefore, as the Plaintiff has proved the fpeaking 
of them in Aggravation, the Defendant ought to be per- 
mitted to fhew they were true in Mitigation. 

The Defendant may by Way of Juftification plead that 
the Words were fpoken by him as Counfel in a Caufe, 
and that they were pertinent to the Matter in Queftion ; 
or he may juftify the fpeaking of them through Concern, 
or the reading of them as a Story out of a Hiftory ; or 
he may fhew by the Dialogue, that they were fpoken in 
a Senfe not defamatory ; or he may give thefe Matters 
in Evidence upon the general Iffuc, for they prove him 
Not Guilty of the Words malicioufly. But in an Adion 
O. Hall 1751. brought by the Mailer of a Ship againft a Merchant at 
Bri/tol, for faying his Veffel was feized and he put into 
Pnfon at — — for running Corn, Lord Ch. Tuft. Lee 
held, that Proof of the Defendant's having heard it read 
out of a Letter, and that he only reported the Story, was 
no Juftification ; but that every Perfon was anfwerable 
for the Slander he reported of another, and the Jury 
accordingly gave 150/. Damages. 

Note, If the Juftification be local, as that he ftole 
Plate at Oxon, the Trial ought regularly to be in the 
fame County in which the Juftification arifes. But this 
would be aided after a VerdiA by 16 £^ 17 Car. z, c. 
8. 

Note, By 21 Jae. i e. 16. if the Damages be under 
40/. the Plaintiff ftiall have no more Cofts than Damages ; 
but it has been faid, that the Jury are not bound by this 

Statute, 
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Statute, and therefore may give lo/. Cofts where they 

gave bat \od. Damage. However^ it does not extend to 

fach Cafes, where the confequential Damage is the Gift 

of the Aftion ; as for calling a Woman Whore ter quod Cr. Car. 163. 

(he loft her Cuftomers. — So for calling a Man Thief, and 

caoiing him to be arrefted, if the Defendant be found 

guilty of both. 

Bat it has been holden, that where the Words are of ^*y™» 'S^^* 
themielves a&ionable, and fpecial Damages arc laid by ^^^ *"« ^ 
Way of Aggravation, though they be proved, yet if the hS!'7*g.* -C 
Damages recovered are under 40/. there fhall be no more 
Cofts than Damages ; for it is properly an Adion for 
Words within the Statute 21 Jac, i. r. 16. 

By the fame Statute, the A6tion muft be commenced Lit. Rep. 342. 
in two Years after the Words fpoken; but Note, this ^ 5***« 95- 
does not extend to Scandalum Magnatum^ nor to Cafes Ij'IJJ^ju.^ 
where the fpecial Damage is the Gift of the Adion. But 
where the Words are of themfelves adionable, fpecial 
Damage will not take them out of the Statute. 



CHAPTER II. 



Of Malicious Profecutions. 



IN many Cafes an Adlion will lie for a malicious Pro(e- 
cution : However there is a great Difference between ^avH ^nd Ra« 
t civil Suit and an Indidment. It is not adionable to ^^J ^^^ 
bring an Adlion though there be no good Ground for it, -1^, *^'"* 
kcaofe it is a Claim of Right, and the Plaintiff" finds 
Pledges to profecute, and is amerciable frofalfi clamore, 
and 18 liable to Cofts : But an Adion on the Cafe will lie 
for faing the Plaintiff* in the Spiritual Court Jine aliqud 
tnfa^ and caufing him to be excommunicated falfe, 
frtmduUnter et malithye, without giving him any Notice, 
fer quod he was put to great Cofts. If a Man fue in the 
Spiritual Court ror a Matter which appears by his Libel Lady Water- 
lot to be fueable there, and over which that Court has no houfe, v. 
Jorifdi^tion, an A£tion on the Cafe will lie ; for it is a Suit ^^^^* C'* J* 

for '3»- 
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for Vexation : But not if the Suit be for a TWng ^t^ 

mandable there by any Thing which appears by the 

Libel, and barred only by the Defendant's Plea or by 

. , collateral Matter : As where inlHtuted for Tithe of 

SaTa and Ro- Wood, which is Timber. So an Adion will lie if one 

who has a Caufe of Adlion to a fmall Sum, or has no 

I Saund. 228. ^?"^<^ ^^ Adlion at all, malicioufly fue the Plaintiff, 

1 Vent/ 12. * ^}^^ Intent' to imprifon him for Want of Bail, or do 

him fome fpecial Prejudice ; but then it is not enough 

to declare generally, but he muft fhew the fpecial 

Robins and Grievance ; he muft fet out that, being indebted to the 

Robins, Defendant in fo much, he fued out fuch a Writ for fo 

Salic 15. much more, on purpofe to hold him to Bail. And if the 

bms '^"^ ^°' ^^^' ^^ "°' returned, he muft have a Rule on the Sheriff 
' to return it, that he may have it to give in Evidence. 
But if a Stranger procure another to fue me caufelefsly, 
I may have an Adlion againft him generally. 

Hob. 206 266 Caterer brought an Adion on the Cafe againft Freeman 
' for fuing a (ccondi fieri facias, and having his Goods taken 
in Execution thereupon, after Goods taken upon a for- 
mer /(?r/\/2i«/zj. The Defendant having been found 
guilty moved in Arreft of Judgment, becaufe it was a 
legal Suit. * Hohart Ch. Juft. delivered the Opinion of 
the Court for the Plaintift', but faid, if the Defendant 
had not known of the Cattle firft taken, he had not been 
liable to the. A6lion.; but now to the main Point (fays 
Lord Hohart) We hold that if a Man bring an Adlion 
upon a falfe Surmife in a proper Court, he cannot bring 
an Adion againft him and charge him with it as a Fault 
diredlly, as if the Suit itfelf was a wrongful A61 ; and 
cited 43 E. 3. 33. The Plaintiff brought an A£lion of 
falfe Imprifonment, the Defendant pleaded that he caufed 
him to be imprifoned upon a Statute ; the Plaintiff re- 
plied, there was a Day- given upon Defeafance to pay, 
and that he paid before the Day ; and yet it was ruled 
againft the Plaintiff, becaufe he was imprifoned by due 
Courfe of Law. — But on the contrary, if you charge me 
with a Crime in a Court no way capable of the Caufe, I 
fhall have an Adlion for it.' 4 Co, 14. So if a Man fue 
me in the Spiritual Court for a mere temporal Caufe. — 
Now to the principal Cafe ; if a Man fue me in a proper 
Court, yet if his Suit be utterly without Ground of 
Truth, and that certainly known to himfelf, 1 may have 
• Cafe againft him, for the undue Vexation and Damage 
that he putteth me into by his ill Pradtice. But two 
Cautions are to be obferved to maintain Adions in thefe 
Cafes, 1 . The new Adlion muft not be brought before 

tha 
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the firft be determined ; becaufe till then it cannot appear Farrcl v. 
that the firft was unjuft. 2. That there muft be not only Nun. B. R. 
a Thing done amifs, but alfo a Damage, either already g/'p^*, ^^^J* 
fallen upon the Party or elie inevitable ; and therefore if jj^^.* $• V, 
SL Man forge a Bond in my Name, I can have no Aftion 
till I am fued upon it. 

Cafe for that the Defendant machinans to deprive him Martin and 
of his Liberty, ah/que aliqua prokahik cait/a pro/ecutus fuit Lincoln, Mic. 
quoadam krssiijiiJxi'uilegio out of the Court of C*^- and *7 ^'a'* »• C-B. 
after he had put in an Appearance, that the Defendant 
knowing he had no probable Caufe fuffered himfelf to be 
nonfaited. After Verdift on Not Guilty, it was moved 
in Arreft of Judgment, that the Action would not lie. 
North Ch. Juft. faid the contrary is adjudged in Hoh» 
266, and that upon good Reafon, and it is in the Dif- \ 
cretion of the Judge to direft the Jury, if there be' ^ 
manifeft Proof that there is no Caufc of Aftion ; and 
Ellis faid, that the Caufe was tried before him, and that 
it was apparent the Suit was merely Vexatious. 

If a Man be falfely and malicioofly indided of any SavU ami Ro- 
Crime, that may prejudice his Fame and Reputation, he berts. 
may bring his A6iion. So if he be indided of a Crime 
that fubjefts him to Peril of Life or Liberty. So though 
it touch neither his Fame nor Liberty ; for it is injurious 
to his Property by putting him to a needlefs Expencc. Stiles io« 
And the Adion may be brought as well againft one who 
procures others to indift, as againft the Profecutor. 

Where a Man is falfely and malicioufly indifted of a SavU and Ra^ 
Crime which hurts his Fame, and which is a Scandal to rfjj^^' ^ ^ 
him, though the IndiAment be infufficient, or an Ignora- i^otinfon, 
mus found; yet an Aftion lies for the Slander, becaufe the sir. 691. 
Mifchief of that is efFefted. So if it endangered his 
Liberty, and he were actually imprifoned ; though it has Cr. J. 490* 
been faid to be otherwife, where it only concerns his Pro- 
perty ; for he cannot fuffer in that in either of thofe 
Cafes. But this Diveriity between a malicious Profecu- Jf^f^ ^**^ 
tion upon a good Indidnient, and a bad one, has been , J^'Jj'^ cj^jj^ , - 
denied ; and it is now holden that an Adlion: will lie as gtr. 977. 69I* 
well for Damage by Expcnce, as by Scandal or Imprifon- Smith and 
ment, though the Indiftment be infufficient ; and there- Hickfon, 
fore it may be brought by a Hufband for the Expence of ^*^"^" ^734* 
defending his Wife. 

The Plaintiff diuft produce and prove a Copy of the Clayton and 
Acquittal on Record, and the Subftance of the Evidence Neilfon, P. 
given on the Indidment is material, and the Charges ^^ Qh^U^^uSA. 

the *•' * 
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the Acquittal, and the Circumftances which (hew the 
Profecution was malicious and without probable Caufe : 
He may likewife give in Evidence the Circumftanc2S of 
the Defendant, in Order to encreafe the Damages. 
Carth. 416. U the Adion be brought againft feveral, and one only 

be found guilty, it is fufficient ; for there is a great Dif- 
ference between this Action on the Cafe in Nature of a 
Confpiracy, and a Wiit of Confpiracy at Common Law : 
For in this Cafe the Damage fuftained is the Ground of 
the Adion. 
Coddard and He that gets ofF upon a Non Pros does not get off at 
Smith, Salk. aj] q^ ^\^^ Merits of the Caufe ; and to maintain a Con- 
J'm. 261 fpiracy, it is neceffary to lay and prove an Acquittal ; 
and therefore a Nolle Pro/equi will not maintain the De- 
claration, but if he plead Not Guilty, and the Attorney 
General confefs it, that will do. 

The Defendant's Name upon the Back of the Bill is a 
fufficient Evidence, and thcbeftof the Defendant's being 
fworn to the Bill : But it may be proved that he was a 
1 Vent. 47. Witnefs without having the Bill ; but a Perfon's Name 
being indorfed on the Indi6tment> is no Evidence of his 
being a Profecutpr. 

But though an A6lion do lie for a malicious Profecu- 
Stvil and Ro-tion, yet it is not to be favoured; and therefore if the 
J>«ts. Indidment be found by the Grand Jury, the Defendant 

fhall not be obliged to fhew a probable Caufe : But it 
ihall lie upon the Plaintiff to prove exprefs Malice : 
However, as it may come to be left to a Jury, it is ad- 
Cobb and vifeable for the Defendant to give Proof of a probable 
Car. Midd. Caufe, if he be capable of doing it ; and for this Purpofe 
Mic. 1746. p^qq£. q^ ^^ Evidence given by the Defendant on the 
ParroU v. Indidlment is good. And where the Fafts lie in the 
Fifhwick, Knowledge of the Defendant himfelf, he mull ftiew a 

London, after probable Caufe, tho' the Indidlment be found by the 
Trinity 1772. Grand Jury, or the Plaintiff fhall recover without prov- 
ing exprefs Malice. 

If the Plaintiff do prove Malice, yet if the Defendant 
Golding V. fhew a probable Caufe, he ihall have a Verdi6t, and the 
Crowlc, M. Judge, not the Jury, is to determine whether he had a 
*5 G« *• probable Caufe ; and therefore, where the Plaintiff hav- 

^^*'** mg brought an Aftion aeainft the Defendant for a mali- 

cious Profecution for Perjury obtained a Verdid, upon a 
Motion for a new Trial the Court fet it afide (it appearing 
upon the Report of the Judge, that there was a probable 
Caufe) not as a Verdid againft Evidence, bat as a Verdi£l 
againft Law. 
6 Mod. *i6. When the Aftion is for a malicious Profecution for 
J^dinfofi and Febny, the firft Part of the Defendant's Defence mufl 

be 
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be to prove a Felony committed ; and therefore if no- Ux* «r. 
body were by at the Time of the fuppofed Felony but the Browning, 
Defendant or his Wife, their Oath at the Trial of the 
Indidbnent may be given in Evidence to prove the Felony. 

In an Adion for a malicious Profecution againil the Lane anJ St. lo« 
Profecutor and the Juilice of Peace who committed the Sc al*. Str. 79. 
PIainti£^, the Jury gave 200I. againft the Profecutor, and ^^^' 93« 
20I. againft the Juftice ; and Ki/tg Chief Juftice ordered 
the Verdid to be fo taken. But in Lo^field and Bank- 
croft y Trin, 5 G. 2. Lord Raymond in the like Adion, Str. 9io» 
where the Jury would have given 800I. againft one and 
looL againft each of the other three, faid it could not be 
done, and there was a Verdidt againft all for i looL 



CHAPTER III. 

Of Affault and Battery, -H 

IN treating of the Aftion of Aflault and Battery, it Queen v; in- 
will be neceffary to fee what the Law looks upon as V^» Salk. 
fuch. And firft, an Affault is an Attempt or Offer by 3^4- 
Force or Violence, to do a corporal Hurt to another, as 
by pointing a Pitchfork at him, when (landing within 
reach ; prefenting a Gun at him ; drawing a Sword, and 
waving it in a menacing Manner, l^c. But no Words « k P 
can amount to an Affault, though perhaps they may in q^ ,--/ 
fomp Cafes ferve to explain a doubtful Adion ; as if a i Mod. 3. $• ?• 
Man were to lay his Hand upon his Sword, and fay, ** If 
it were not Aifize Time, he would not take fudi Lan- 
guage :" Thefe Words would prevent the Aftion from 
being confbrued to be an Affault, becaufe they fhew he 
had no Intent to do him any corporal Hurt at that Time. 
Secondly, a Battery, which always includes an Affault, is 
the adual doing an Injury, be it ever fo fmall, in an angry, 
or revengeful, or rude, or infolent Manner ; as by fpit- Dalt. cap. 22. 
ting in his Face, or violently jufUing him out of the ^^^^^ y»<*« 
Wajr. But if two by Confent play at Cudgels, and one Cte7«»^ 
hart the other, it is no Battery ; lo if one Soldier hurt clerk. 
another in Exercife; but, ir he plead it, he muft fet Hob. 134. 
forth the Circnmflances, fo as to make it appear to the 
Court, that it was inevitable, and that he committed no 
Negligence to give Occafion to the Hurt : for it is not 

enough : 
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enough to fay, that he did it cafualiter et per hfortumum, 
contra 'voluntatem fua7ni for no Man fhall be excafed a 
Trefpafs, unlefs it may be juftified intirely without his 
Default ; and therefore it has been holden, that an Aftion 
lay where the Plaintiff ftanding by to fee the Defendant 
uncock his Gun, was accidentally wounded. Trin, lo 
Geo» I . Urtderiuood and He^w/on. Per Forte/cue and Ray- 
mondy in Midd, Str. ^c^6. 

And much more, if a Man wantonly do an Aft by 

which another Man is hurt ; as by pufhing a drunken 

Man, he will be anfwerable in an Aftion of Affault and 

Short dnd Battery, but if he intend doing a right Ad, as to affift 

Yl^i^J Tuft" ^^^ drunken Man, or prevent him from going along the 

O. hJi 1752. Street without Help, and in fo doing, an Hurt do enfue, 

he will not be anfwerable. 

4 Mo. 505. Where by a fudden Fright aHorfe runs away with his 

Gibbons and Rider, and runs againfl a Man it is no Battery ; and may 

Pepper, \^q given in Evidence on thje General Iffue : But if it were 

occafioned by any one whipping the Horfc, fuch Perfon 

would certainly be liable in an Adlion upon the Cafe ; 

and, ^/rre, in the other Cafe, if the Plaintiff were to 

prove that the Horfe had been ufed to run away with his 

Rider, for in fuch Cafe the Rider is not free from Blame. 

The Plaintiff cannot give in Evidence a Conviftion at 

the Suit of the King for the fame Battery ; for it is a 

den^of'Fl^"" ^^^^^^^ Rule, that no Record of Convidion or Verdift 

Ca. R.B, 339. 2iall be given in Evidence, but fuch whereof the Benefit 

at Bar. may be mutual, viz. fuch whereof the Defendant, as 

well as Plaintiff, might have made ufe, and given in 

Evidence in Cafe it had made for him. 

In an Aftion of Affault and Battery, Mr. Serjeant 

Boulter and Harvard would have proved that the Plaintiff and ^the 

^**J^» *^ Defendant fought by Confent, and infiiled that this was 

i747fantc Evidence on the General Iffue in Bar of the Adion, for 

Dalt.' 22. yolenti non fit injuria. But Parker Chief Baron denied 

it, and faid, the Fighting being unlawful, the Confent 

of the Plaintiff to fight (if proved) would be no Bar to 

his Adlion, and that he was in titled to a Verdift for the 

Injury done him; and cited Winch* 49. zLe'v, 174. and 

TVebb and Bijhop at Gloucefier Lent AJfixes 173 1, before 

Lord Ch. Baron Reynolds , where in an Adlion for five 

Guineas on a Boxing Match, the Judge held it an illegal 

Confideration, and the Plaintiff was nonfuited. Comb. 2 1 8» 

Matthew and Ollerton, where it was faid, that if a Man 

liccnfe another to beat him, fuch Licenfe is void, be- 

caufe 
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caufe it is againft the Peace ; and thereupon the Plaintiff 
had a Verdid^ a;id 30s. Damages. 

There are three Sorts of Defence to this Adion. Hob. 134. 

1. Inficiation. 

2. Matter of Excufe. 
3« Juillfication. 

Inficiation is the denying of the Fa£t, and that can 
only be by pleading the General IfTue, viz. Not Guilty. 

Matter of Excufe is an Admiffion of the Fa£l ; but 
faying it was done accidentally, and without any Default 
in the Defendant ; and that (as I have already faM) may 
be either pleaded or given in Evidence on the General 
Iflue. 

iiuftification is an infifHng upon fomething that made 
awful for him to do the FaA laid to his Charge ; it is 
therefore to be feen what is fufficient Matter of Juftifi- Cr. J. 367» 
cation. The moft general Matter of Juftification is, 
that the Plaintiff made the firft Affault, and if Iffue be 
joined thereupon, the Defendant may prove an Affault 
on any Day before the Aftion brought ; and the Plain- 
tiff cannot give in Evidence a Battery at another Day, 
or at another Time in the fame Day, without a novel 
Affignment, which muft ftate the Battery to be on the 
fame Day mentioned in the Declaration, elfe it will be a Cr. Car. ^19* 
Departure ; though on fuch novel Affignment he may 5 '4- ^5* 
give in Evidence a Battery at any other Day, the fame 
as he might if the Defendant had pleaded Not Guilty to 
the Declaration ; but as the common Way is for the 
Plaintiff to have two or three Counts in his Declaration, 
fo that the Defendant is under a Neceffity of pleading 
the General Iffue to fome of them (for if he juftify two 
he admits two, and confequently, unlefs he can prove 
two Jaftifications, muft have a Verdift againft him) he 
may prove another Battery without being put to make a 
novel Affignment. 

The Memorandum was generally of Michaelmas Term, Str. l^^^• 
and the Fa6t on Son Affault was proved on a Day within 
the Term, and on a Cafe made, the Court held it well 
enough ; for the Plaintiff need have giVen no Evidence 
on this Plea, unlefs to aggravate Damages, and the Court 
mil not nonfuit him, becaufe it is amendable by a new 

Bill. 
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Bill. And if this had come out on the Defendant's Evi- 
dence, who had otherwife proved his Plea, he ought to 
have a Verdidl unlefs the Plaintiff prove another Battery 
previous, which in flich Cafe ought to be deemed the 
Foundation of the Adion. 

If the Defendant prove that the Plaintiff firfl lifted up 
his Staff, and offered to flrike him, it is a fgfiicient Af- 
fault to juflify his ftriking the Plaintiff, and he need not 
flay till the Plaintiff has adtually ftruck him/ 

However, every Aifault will not juflify every Battery ; 
but it is Matter of Evidence whether the Affault wer& 

?roportionable to the Batterj' , and therefore, though the 
laintiff fct out a Maibem in his Declaration, yet the 
Plea of Son JJfaub demefne is the fame ; and he need not 
plead that the Plaintiff matbemaffet tt vulneraffet the De- 
fendant, Nifi, l^c. But that mufl appear in Evidence ; 
that is, it muil appear that the Affault was in fome De- 
gree proportionaDle to the Maibem \ and therefore in 
Cockcroft V. Smith f Halt Cli, Jull. direfled the Jury to give 
a Verdid for the Defendant, the firfl Affault being by 
tilting the Form on which the Defendant fat, whereby 
he fell ; the Maim was, that the Defendant bit off th« 
Plaintiff's Finger. 

If the Defendant plead Son JJauIt, and the Plaintiff 
can juflify it, he muft plead it, for he cannot give it in 
Evidence upon the general Replication ^e injuria fud 
pr§frid. 

There are many other Matters which may be pleaded 
in Jufli£cation : As if an Officer having a Warrant againft 
one who will not fuffer himfelf to be arrefled, beat or 
wound him in the Attempt to take him ; fo if a Parent in 
a reafonable Manner chaflife his Child, or a Mafter his 
Servant, or a Schoolmafter his Scholar^ or a Gaoler his 
Prifbner ; or if I beat one who wrongfully endeavours 
with Violence to difpoffefs me of my Lands or Goods, or 
who affaults my Wife, Parent, Child, or Mafler : But 
though all thefe Matters may be pleaded in Juflification, 
yet they muft be pleaded differently ; as for Example : 
In Affault and Battery againft Hufband and Wife for a 
Battery by the Wife, the Defendants may plead that the 
Plaintiff was going to wound her Hufband, and that fhe 
infultum fecit to defend him and to prevent the Plaintiff 
from beating him : In the fame Manner a Servant may 
juflify an Affault in Defence of his Mafler; but not 
/ con^t becaufe the Mafter may have an Adion per quod 

fervitium 
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fervitium amijk, but the Servant can have no Adlon for 
an AfTaalt on his Mafter. A Man cannot juflify a Bat- 
tery in Defence of his PofTeffion ; but he ought to fay, Williams and 
moiliter manus impofuit : So an Officer cannot juftify Jo»«'» ^^' 
more than the Aifault by Virtue of an Arreft, without '^^' 
ihewing that the Plainti^ refifted, or endeavoured to ref- 
cue himfelf, uhlefs it be by Way of moiliter manus impo- Sf^^c^'fi^T ' 
fuitf and in that Manner he may jultify the Beating, -j q, 2. ' '* 
without fhewing any Refinance, or Attempt to refcue. 

A Battery cannot be juftified on Account of breaking Green and 
his Clofe, in Law, without a Requeft to depart ; but it Goddard, 
is otherwiie, if he come into my Clofe <ui et armis ; for ^*^' ^^'* 
that is but returning Violence with Violence. 

In AfTaalt and Battery, the Defendant pleaded, that Taylor v. 
he was feifed of the Redory of D. in Fee, and that the Markham, 
Corn was fevered from the nine Parts, and for that the y^/* ^^^ 
, Plaintiff would have carried away his Com, the Defen- 
dant flood in Defence thereof, and kept the Plaintiff from 
carrying it away ; fo as the Harm the Plaintiff receiv- 
ed was of his own Wrbiig, ^c. The Plaintiff replied, 
de injuria /ma propria ahfque tali caufa ; and upon Demur- 
rer the Replication was holden to be good, becaufe the 
Plaintiff claimed nothing in the Land or Corn, but only 
Damages for the Battery, which is collateral to the Ti- 
tle, and therefore a general Replicatibn was good ; for ia 
Affault and Battery, 'the Poffeflion can only be material; 
but it is otherwife when the Right may come in Queflion. 

The Defendant may juflify even a Maibemy if done Lane and 
by him as an Officer in the Army for difobeying Orders ; Dcgbcrg, H. 
and he may give in Evidence the Sentence of the Coun- " T'q' f*' 
cil at War upon a Petition againfl him by the Plaintiff: o^Haii.' Salk. 
And if by the Sentence the Petition is difmiffed, it will be msS. 
ctonclufive Evidence ih Favour of the Defendant. 

Whenever the Defendant juflifies a Battery, he mull Salk. 637. 
confefs it, otherwife on Demurrer the Plaintiff will have 
Judgment. 

Where there is an exprefs Battery laid, it is not enough 
to juflify the Imprifonment (though that includes a Bat- 
tery) but he mufl likiswife juflify die Battery. 

A former Recovery in Affault and Battery is a good petter and 
Plea, notwithflanding fubfequent Damages ; for (he Con- Beale, Salk. 
fequence of the Battery is not the Ground of the Adion> x^ 
but the Meafure of the Damages. 



So 
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YcIt. 68. So if a Battery be committed by fcvcral, and a Recoj 

\'ery be had again ft one, fach Recovery may be pleaded 
in fiar to an Adion for the fame Battery brought againil 
another. 
Cr. J. 151. If the Defendant juflify the Aflault, and plead Not 

Candifli'. Guilty to the Battery and Wounding, and both Pleas arc 

found againft him, there (hall be bat one Damages giv. 
1*1 Co. 6, 7. ^^ ^^^ ^^^ Aflault is included in the Battery. So if the 
Sir J. Heydon*s A£lion be brought againft two, and one plead Not Guil- 
Cafe. nr, and the other Som AJfault, and both Iflues are found 

for the PlaintifF, there fhall be but one Damages affefied ; 
and it would be the fame if one of the Defendants had 
pleaded fpecially, and there had been a Demurrer which 
had been determined in Favour of the Plaintiff: For it 
Crrj/ilo?' ^* * Maxim, that where the Enqueft is taken by the If- 
fues of the Parties, by the fame Enqueft (hall the Da- 
Rodney and mages be taxed for all. If the Jury affcfs Damages fe* 
Strode, Carth. verally, wx. I cool, againft J. and 50I. againft B. the 
19. Poft. Plaintiff may enter a Ndle Profequi as to B. and take 

Judgment againft A. only for the loool. for as the Plain-* 
tiff might have brought his Adion jointly or feverally, 
he may have the fame Election as to the Damages ; or 
he may take Execution againft both for the greater Da-^ 
mages ; fb if one of the Defendants confefs the Adion, 
a Writ of Enquiry ihall be awarded, but ftiall not iffue, 
becanfe he (hall be contributory to the Damages taxed by 
the Enqueft on the Iffue of the Parties, if they fliall find 
for the Plaintiff; and if they (hall find againft the Plain- 
tiff, then the Writ fliall iffue forth. It is the conftant 
PraAice now to let the Writ iffue fo that the fame Jury 
tries the Iffue and affeffes the Damages ; and in Cafe the 
$tr. X222* Defendant who pleaded, is acquitted, yet the Plaintiff 
fhall go on to affefs Damages againft the others ; {aiiter 
if the Plaintiff be nonfuited. Str, 507.) So if one De- 
fendant appear, and the Plaintiff declare againft him 
Simul cum, ^c. who pleads and is found guilty by the 
Enqueib to Dainages ; and afterwards, the other comes 
and pleads, and is found guilty* he (hall be charged with 
the Damages taxed by the fbrnxer Enqueft ; for the 
Trefpafs» which the Plaintiff has made joint, cannot be 
• fevered by the Jury, if the Jury find the Trefpals to be 

II Co. 5. done by all at one and the fame Time; but if the Jury 
ante poll. find one guilty at one Time, and the other at another 

Time, there feveral Damages may be affeffed. 
9E. 4. 51. Cr. Trefpafs by Baron and Feme for the Battery of both, 
J. 655. Defendant pleaded Not Guilty, and found Guilty, and 

Damages affeffed for the Battery of the Baron by itfelf, 

and 
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&nd for theBattery of the Feme by itfelf ; and Judgment waj 
given for the Damages for the Battery of the Feme ; and Str. 480. 
the Writ abated for the Rcfidue. Note, the Defendant ^'l'^™ * 
cannot in foch Aftion give Evidence, that the Man has a j^^ ^'q^ ** '" 
former Wife, for that ought to be pleaded, that he may be ptrPntiC."j. 
apprifed of the Defence, and be prepared to anfwer it. 

la Aflkalt and Battery, the Defendant gave in Evi- Str, 79. Weft- 
dence his Marriage with the Plaintiff; to encounter which ^"°^?*"«' 
flic proved a former Marriage to one Wtfthrieh, who was 
alive at the Time of her fecond Marriage : For the de- 
fendant it was infiftcd, flie ought not to give Felony in 
Evidence tofupport her Aftion, out Lord King admitted it. 

In an Aflion by Hulband and Wife, for a Battery on Silt, ttg, 
her, per quad the Hulband's Bufinefs remained undone ; 
on Motion in Arreft of Judgment it was holden good, 
becaufe the Battery itfelf is actionable, and the ptr qatid 
only Aggravation ; and Rslt faid he would not intend the stf, ,™,_ 
Judge iuffered that to be given in Evidence. 

If there be a Maim, or if the Wound be apparent 
though not a Maim, the Court may increafe the Dama- i Riym. 176. 
gcs upon View of the Plaintiff. But in Order for it, it Cook aai 
fcems neeeflary that the Judge of Hifi Prius Oiould in- ^"^ 
dorfe opon the Paftia, what Maim or Wound was prov- 
ed ; anlefs the Caufe were tried before a Judge of the ^*^^- "J* 
fame Court where the Motion is made to increafe the Da- 
mages. It likewife feems neceffary that the Manner of ^ 
wounding Ihould be fet forth in the Declaration. SiiUi DimaMs K. 
345- pi. 47. * 

In Smallpiea and Bockenham, Mich. 27 Car. 2. C. S. 
upon a Motion to increafe Damages Juper 'vifum vuUeris, 
the Court faid, it was neceffary that it fliould be proved 
to be the fame Wound for which the Damages were 
given, and ordered Notice to be given to the Defendant 
who appeared, and Witneffes on the one Part and on the 
other were examined, and feveral of the Jurymen, who 
all faid that no Evidence was given to them that any Blow 
was givtn npOn the Eye, or that he had loft his Eye by 
the Battery ; and for this Reafon the Court would not 
increafe the Damages ; for new Evidence ought not to 
be given, for this is a Cenlure on the firft Verdifl, and a 
Correction of it. 

. In Burton and Baynei, M. 7 G. 3. C. B. upon View of 1 Barno 106 
the Party, and Examination of the Surgeon ore Unui in 
open Court, and hearing Counfel on both Sides (after a 
Role to Ihew Caufe) the Damages were increafed from 

It may not be ofdefs here to remark, that by the JcvHfi 

Conltitution he that hurt his Neighbour was rcfponfible 

C 2 oa 
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on ^\c Accounts, i . For the Damages. 2. For the Pain- 
3. For the Cure. 4. For the Ceffation of Work. 5, 
For the Affront or Difgrace. 

It is proper to take Notice, that by the 217. i. r. 16. 
an Adion for an Aifault and Battery muft be brought 
within four Years. But this muft be taken Advantage of 
by pleading, and therefore where the Plaintiff by Mif- 
Salk: 423. take pleaded Kon culp. infra fix Annos, upon Demurrer 
it was holden to be an ill Flea. 



Stocks, 



CHAPTER IV. 



Of Falfe Imprifonment. 

Co. t* 253* Y^ VERY Reflraint of a Man's Liberty under the 

Cuftody of another, either in a Gaol, Houfe, 
or in the Street, is in Law an Imprifonment ; 
and whenever it is done without a proper Authority, \% 
falfe Imprifonment, for which the Law gives an A6tion % 
and this is commonly joined to an Aifault and Battery ; 
for every Imprifonment includes a Battery^ and every Bat- 
tery an Affault. 
Cofentry -o. The 21 J* 1. limits this Adtion to four Years ; but if 

Apfley, Salk« an A6iion be brought for detaining the Plaintiff in Prifon, 
4»o» from ' to , and the Defendant plead (as he 

poft 24, S. P. jjjj^yj ^3 jQ P3J.J j^Jq^ Guilty infra quatuor Jnnos^ the 

Plaintiff may reply that it was one continued Imprifon- 
ment ; and fo ouft the Defendant of the Benefit of the 
Statute. 
Str 100 c. Declaration of Mich, Term, of an Aifault on the 18th 

Webb and ^^ OSober, and an Imprifonment from thence for twenty- 
Turner. fiVQ Weeks ; on Motion in Arrefl of Judgment, the 
Court held that the Continuance being laid under a Scili- 
cet , will not vitiate what is properly laid in Time, and 
that this differs from all the Cafes where the Time is af- 
firmatively laid. 
Doyley and Trefpafs againfl J. G, Widow ; and pending the Suit ihe 
Whiter Cr. J. xoc^i Hufband ; after Judgment a Writ was direfted to the 
^*^' Sheriff quod caper et J. G. ad fatisfaciendum^ upon which the 
Sheriff took the Defendant^ whole Hu^nd, together with 
her, thereupon brought an A6tion of falfe Imprifonment a- 
gainf^the Sheriff, who juftified under the Ca^fa. the Plaintiff 

demurred ; 
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demurred ; zndfer Cur. If an Action be brought a- • 

gainfl a Widow, wEo before Judgment takes an Hufband, 
yet if ihe be found guilty, the Ca. /a, fhall be awarded 
againfl her, aiid not againil her Hufband, and Judgment 
for the Defendant. 

Where an Officer and another join in the fame Jufti- MIddleton and 
fication, if it be not fufficicnt for the Officer, neither is ^"^* ^' *^" 
it for the other ; and wherever an Officer juftifies an Im- , j'g*' ^' 
prifonment under a Writ which he ought to return (and smith and 
all mefne Procefs ought to be returned) he muft fhew Boocher, Str, 
that the Writ was returned ; but it is otherwifc in the 993- 
Cafe of a fubordinate Officer, fuch as a Bailiff, for he is. Britton and 
only ro execute the Sheriff's Warrant. If the Adlion be Cole, Salk* 
brought againfl him who was Plaintiff, he cannot juftify 4<>9- 
by Virtue of an Execution, unlefs he like wife fhew there 
is a Judgment; for the Judgment may be reverfed, audit 
ought to be at his Peril that he takes out Execution af- 
terward : But it is enough for the Sheriff to fhew a Writ, 
and if any one come in Aid of the Officer at his Rc- 
quefl, he may juftify as the Officer may do, but fuch 
Requeft is traverfable. 

The Officer cannot jufUfy an Imprifonment for Non- i Raynu 74o, 
payment of Taxes, under the general printed Warrant 
which the Colledlors have, figned by two JufUces ; but 
he ought to have a fpecial Warrant. 

The Defen(lant jufKfied an Imprifonment for that the HUlyficld v. 
Plaintiff was indebted to him in a Debt of 20I. and he Stanyford, 
took out a Latitat againfl him direfted to the Sheriff, l^c. ^*^g*5 Car.i. 
which is thcTame Imprifonment, ^c^ The Plaintiff in * ' . 
his Replication traverfed that he owed him Co much Mo- 
ney ; after Verdid for the Plaintiff it was moved in Arrefl .' 
of Judgment, that tjie Debt being but inducement to 
the Juflification was not traverfable, and a Repleader 
was awarded. 

Note, that by 21 Jac. i. f. 12. Juflices of the Peace, 
Mayors, Bailiffs, Churchwardens, and Overfeers of the 
Poor, Conflables, and other Peace Officers, may plead 
the general Iffue, and give the fpecial Matter in Evidence. 
It like wife enads, that any Adlion brought againfl 
them, fhall be laid in the proper County ; and if upoa 
the general Iffue pleaded, the Fad fhall appear to be done 
in another County, the Jury fhall find the Defendant Not 
Guilty. 

Note likewife, that by 24 C. 2. r. 44. no Writ fhall be 
fued out againft a Jaftice for what he fhall do in the 
Execution of his Office, till Notice in Writing of fuch 
intended Writ fhall have been delivered to him, or lef^ * ' 

at 
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at the ufual Place of his Abode, a Month before ; and the 
Juftii^e may tender Amends, and in Cafe the fame is not 
accepted, plead fuch Tender in Bar to the Adlioil, toge- 
ther with the Plea of Not Guilty, and any other Plea, 
with Leave of the Court ; and if upon lifue joined there- 
on the Jury fhall find the Amends fo tendered to have 
been fumcient,^ then they fhall giv^ a Verdidt for the De-. 
fendant. It likewife ena£ls, that no Adtion fhall be 
brought againfl any Conflable or other Officer, or any- 
other Perfon adling by his Order, for any Thing done 
in Obedience to a Juftite's Warrant, until Demand made^ 
of the Perufal and Copy of fuch Warrant, and the fame 
has been refufed for the Space of fix Days ; and in Cafe 
the Warrant be fhewed and a Copy taken, and after-, 
wards an Adlion be brought againfl the Conftable, without 
making the Juflice a Defendant, the Jury fhall on pro* 
ducing the Warrant find a Verdidl for the Defendant, 
nothwithflandine ^^ny Defedl of TurifdiAion in the Juflice ^ 
and if fuch A£lion be brought jointly againfl the Juflice 
and him, upon producing the Warrant, the Jury 
fhall find for him ; and if they find againfl the Juftice, 
r the Plaintiff fhall recover the Cofls he is to pay to fuch 

Defendant againfl the Juflice, with a Provifb that if the 
Judge certify that the Injury was wilfully and malicioufly 
committed, the Plaintiff fhall be entitled to. double Cofls. 
And a Provifb likewife, that fuch A^on fhall be com-^ 
menced within fix Calendar Months after the Ad com- 
mitted. 
Bvrfi^ 1766, &c. The OfHcer mufl prQve that he a£ted in Obedience to 
the Warrant ; and where the Juflice cannot be liable, 
the Ofiicer is not; within the Proteftion of the Aft. 
Pickerfgill, v. If a Man be imprifoned by a JufUce's Warrant on the 
Palmer, Tr. firfl Day of January^ and kept in Prifon till the firfl Day 
c ?ir ^' ^* ** ®^ February^ he will be in Time if he brings his Adion 
saik,^ 420, y^x!tiV[i {\yi Months after the firfl of February^ for the^ 

whole Imprifbnment is one entire Trefpafs. 
Lawrence And The Juflice having pleaded Tender of Amends, the 
Cox, Hil. 33 Plaintiff obtained a Rule for the Defendant to bring the 
G. a. K. B. Money into Court for the Plaintiff to take the &me, 

upon difcontinuing his Adlion. 
Nutting V. An Overfeer of the Poor, who diflrains for a Poor's 

Jackfon, K. B. Rate under a Juflices Warrant, is an Ofiicer within the 
Saft. 13 G. 3- Protection of this Ad. 

Feltham v. Note. The above Aft extends only to Aftions of 

Terry, Eaftl T^oxl I And therefore wl^ere an Adlion for Money ha4 
33 C. 3. K.B* and received was brought againfl an Qfiicer who had le- 
vied Money on a Conviftibn by a Juftice of the Peace, 
the Conviftion having been quafhed, it was holden that 
a Demand of a Copy of the Warrant was not neceffary . 

CHAP- 
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C H A P T E R V, 

Of lojuries arifing from N^Iigence or Folly. 

EVERY Man ought to take reabnable Care that he 
docs not injure hia Neighbour j therefore, wherc- 
ever a Man receives any Hurt through the De&ult of 
another, though the fame were not wilful, yet if it be 
occaGoned by Negligence or Folly, the Law gives him 
&n AOion to recover Damages for the Injury fo fuf-- 
tained. 

As in the Cafe mentioned in the third Chapter, wherrf^ 
the Defendant, by uncocking his Gun, accidentalljr 
wounded the Plaintiff, who was ftanding by to fee him 
do it. 

If a Man ride an unmly Horfe in any Place much* ^f'"/'** 
frequented, (fuch as i/»«;«-/n»-/'«toJ to break and*;^^*^.. 
tame him ; if the Horfe hurt another, he will be liable 
to an Adion ; and it may be brought againft the Mafter 
as well as the Servant, for it will be intended that he 
fent the Servant to train the Horfe there ; or It may be 
brought againft the Mailer alone. 

The Servants of a Carman run over a Boy in theiRaym. 739* 
Streets, and maimed him, by Negligence ; an Aftion 
was brought againfl the Maltcrt and the Plaintiff k— 
covered. And note, that in foch Cafe the Servant can- Str. loSj. 
not be a Witnefs ibr his Mafter without a Releafe, be-- 
caufe ho is anfwerable to him. 

So in the Cafe above-mentioned, if one whip my' 
Horfe, whereby he runs away with me and runs over a 
Man, the Man may bring an Aftlon againft fuch Per- 
fon ; for the whipping my Horfe was an Aft of Folly, 
and therefore he ought to be anfwerable for the Confe- 
^ue nee of it. A fortinri, I might maintain an Aflion 1 Hod. 14. 
if I received any Hurt from my Horie's running away, 
becaufe the Cohfequcnce is more natural. ' However it is 
proper in fuch Cafes to prove that the Injury was &ch as 
would probably follow from the Aft-done ; as that many 
People were affe'mbled together near the PUce, at the 
Time of his whipping the Horfe ; orthat the Perfon run 
' over was ftanding near and within Sight ;- yet as.thc,De-' 
fendant is only to anfwer eivilittr aad. not erimiiiaiila',: 
it docs not fcem xbfolinely iiecellar)r to giye fnch Proof i ■ 
though 
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though to be fure fuch Circumftances will have Weight 
in diminifhing or increafmg the ^antum of the Da- 
mages. 

Carth. 194. So if a Man lay Logs of Wood crofs a Highway ; 

45 '• though a Perfon may with Care ride fafely by, yet if by 

Aleans thereof my Horfe ftumble and fling me, I may 
bring an Adion ; for wherever a Man fufFers a particular 
Injury by a Nuifance, he may maintain an Adiion ; but 
then the Injury muft be direft (fuch as before mentioned) 
and not confequential, as by being delayed in a Journey 
of Iniportance. 

8 Danv. 177. ^^ if a Surgeon undertake to cure a Perfon, and by his 
Negligence and Unlkilfulnefs mifcarry, an Adlion will 
lie; but if th^ Perfon undertaking to make the Cure be 
not a common Surgeon, there muft be an exprefs Pro- 
mife ; b^^ufe. if it were not his Profeffion, it was the 
Folly of the Plaintiff to truft him, unlefs he were de- 
ceived by.^n exprefs fromife ; and the Law in fuch Cafe 
will not raife a Promife. The Defendant may in either 

• Cafe give in Evidence that the Plaintiff did not follow 

• ' • liis Diredion^, l^c. 

As" I fhall have Occaiion to fay more upon this Head 
in th? next BQok> under the Title of ** Cafe for Mif- 
behaviour in an Office, . Truft or Duty," and of. 
*' Cafe for conffquential Damaees,*' I will only add in 
this Place, That it is a fcttled Diftinflion, that where 

a ]^aym. 1401. the immediate Aft itfelf occafions ^ Prejudice, or is an 
Injury to the Plaintiff's Perfon, Houfe, Land, 6ff. Tref- 
pafs *vi et aYmii wilj lie : But wher^ the Aft itfelf is not 
- an Injury, but a Confequence from that Aft is prejudicial 
to the. Plaintiff's fprfpn,. Hpufp, Land, tfr . Trefpafs 
fvi et armis will not lie, but the. proper Remedy is an 
A^on oji the Cafe. 



C :H A P T E R VI. 

Of Adultery. 

I A M now- coflir.to the laft Thing for which (as a per- 
fonal Injur}' j^ Am^A^oa will lie, and that is Adultery. 
And the Aftion liesiin this Cafe for/the Injury done to 
the Hun)^nd» in alienating his Wife's Affeftions ; de- 
ftroying: the - Comfort- he had from her Company ; and 
raifing Xlkihiren ibr ihim ! to fupport and provide for. 
And ^ the InjoryJs.: great, fo the Damages given are 
cpmmonly Very €pa££rabl^:' But they, are properly in- 
. ■ : ■ creafed 
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crea/ed or dimiaiflied by the parcicular CircumlUncei of 
each Cafe; the Rank and Qj^ality of the Plaintiff; the 
Condition of the Defendant ; his being a Friend, Re- 
lation or Dependant of the Plaintiff, or being a Man of 
Subllance ; Proof of the Plainliif and his Wife having 
lived comfortably together before her Acquaintance with 
the Defendant; and her having always borne a good 
Charafter till then ; and Proof of a Settlement, or Pro- 
vifion ftir the Children of the Marriage, arc all proper 
Circumflances of Aggravation. On the other Hand, 
Proof that the Wife hftd befbve eloped with othcl-s, 
or that the Hulband had 'turned her out of Doors. 
anil Fcfufed Co maiotain her j and that he kepfCoin-citiir mud 
pany with other Women ; or that he was acquainted sbpcr, per 
with and confented to the Defendant's Familiarity with l^ Cb. J; 
her, is proper in Mitigation of Damages. So the ^"'^ ■^■ 
Defendant may give in Evidence, that the Wife had ^^^' " 
a Baftard before Marriage, but he will not be per- ,j-s_ ^ 
mitted to give Evidence of the ' general Reputation Wiilii Ch. J. 
of her being (or, having been] a Proftitute ; for tnat may RiflT f*^ 
be occafiraied by ter Familiarity with the Defendant ; l^fe*™' 
thoagh perhapi, after having laid a Foundation by prpv- faitt ^tf^' 
inener being acquainted with Other Men, (hch general 
Evidence inay be adihitted : But for this Matter of giv- 
iqgCharaAer in Evidence, •vidtpoft. Lib. 6. 

B« in an AOion hr'Crivi.Con. with the Plaintiff's s„itji ^. 
^fe. Lord Matufitld >aid it down as dear Law, that if aIJHob, Sic- ■ 
a Woman be fofFcred to live as a Proftitute, with c'he ('"B" "■ Weft- 
Privity of her Hufband, and a Man is thereby drawn into '"'°^J'' ^" 
C™. Con. and the Hufband brings an Aftion, it will Minifield »f- 
Dot lie : It is a Damage without an Injury. If it be not m- Tr. 5 
with the Hufband's Privity, it will not go to the Aftion, Geo. j. 
let her be ever fo profligate, but only to the Damages. 
fratt C. J. of C. B. declared himfelf of the fame 
Opinion in a like Cafe, about the fame Time. How- 
ever, in the Cafe of Cihher and Skptr, fupra, it was 
holden that the AAion lay, though the Privity and 
Confent of the Hulband lo the Defendant's Conneftion 
with her, were clearly proved. 

A'o/f. In this Aftion it is neceffary for the Plaintiff to 
prove a Marriage in Faft ; which may be done either by 
a Copy of the Regifter, or by the Teftimony of one who 
was prefent at the Ceremony. 

But where the PlainciS' proved Articles between him- Mordt v. 
felf and his Wife, purporting to be made after the Mar- Miller, K. B. 
riage, of the Wife's Eftate, and which were executed by ^'** 7 C. 3. 
the Plaintiff and his Wife, with the Privity of her Re- 
lationSi 
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lations, and her Uncle was the Truftee in the Settle* 
ment ; that (he always went by the Name of his Wife, 
and was fo confidercd by the Relations on both Sides ; 
and likewife proved Cohabitation, this was holden not to 
be^fufficient. 

iWd, So where the Defendant was furprifcd at a Lodging 

with the Plaintiff's Wife, and on being aiked where Major 
Morris's Wife was, he anfwered, " in the next Room ;'* 
this was holden not tp be fufficient, for it is only a Con- 
feffion of the Reputation, and that fhe went by the Name 
of the Plaintiff's Wife, and not a Confeffion of the 
FaA of the Marriage. 

Woolfton and '^ ^^s been doubted whether the Cerejnony muft not 

Scott, per be perfor9ie4 according to the Rites of the Church; 

Dennifbn J. at but as this is an AdUon againft a wrong Doer, and not 

Thdforf, i7«, a Claim of Riglit, it feems fufficient to prove the Mar. 

waa M iula. ^^^B^ according to any Form of Religion^, as in the Cafe 

bapti^ aiid x«. ^^ Anabaptifts, Quakers or Jews. 

covertd.5ooL The Confeffion of the Wife will be no Evidence 

Baker and ^ againfl the Defendant ; but a pifcourfe between her and 

jM^rley, GuiW, ^^ Defendant may be proved. So Letters written to 
* .'739» jjg,. ^y ^^ Defendant may be read as Evidence againft 
him, but her Letters ta him will be ho Evidence for 
him. 

C«ok af^d As the Gift of the Adlion is the criminal Conver-. 

3aycr,.XlicJhu,' Nation, and not the Affaiilt, the proper Plea under thC; 

32 C. »• K«.B. Statute of Limitation is Not Cuilty within ^ 
Years. 
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BOOK II. 

For what Injuries affe<fUng a Man's Pcr- 
fonal Property, an Action may bo 
brought. 

INTRODUCTION. 

HAVING in the lall Book taken Notice of the fe- 
veral Injuries afie£tine a Man'i PeHbn for which 
in Adion may be brought, I Ihall now confidcr in what 
Cafe an A&ion will lie far Injuries afiefting his Pro-. 
peny ; and they divide themlclvet into two Sorts. 

1. Such as affcft hia peribnal Property. 
Z. Such as affcA his real Property. 



The Aftions that may be brought !<>' Injuries afieding 
kii perianal Property, are, 

1. Deceit, 

2, Trover. 
5. Detinue. 

4. Replevin. 

5. RefcoQs. 

6. Trefpafs. 

7. Cafe &r Mifbehaviour in an Office, Tmft or 

Duty. 

8. Cafe for confcquential Damages. 
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CHAPTER I. 

Of Deceit. 

a Danv. 543. ipv E C E I T properly lies where one Man does any 
4i 5* 1 J Thing in the Name of another, by which the 

other is damaged and deceived ; as if one without my 
Knowledge purchafe a ^are Jmpedit in my Name, re- 
turnable in Banco y and after caufe it to be abated, or me 
to be nonfuited. So if one; fbi^ a Statute Merchant in 



my Name, and thereupon lit €S^8|^ . is . fued out, upon 
which I am taken, I'lOEiaj^vhi^^ - -• -^ 



fMi1«|^«Kf Deceit agamft 
him that forged. it> and ^hanf^kaf^flH^^ Capias. But 
• this Writ lies chiefly upon RecovcnS^ot^ned by Covin 
and Deceit. And in (uch Cafes W&ere the Recovery is 
of Land,, it is brought to-j reftore tSc Party to the Lands 
and Prc^ts^ And in otb^r Cafi^$, fuch <(]( Debt, l£c, 
to give him Damages : 0|t what I intend .to take No- 
tice of in the prefent Gwpter^ are AdlOas upon the 
Cafe in the Nitureof a Writ of Deceit, which lie where- 
cver a Perfon has by a falfe Affirmation, or otherwife, 
impofed upon another to his Damage, who has placed a 
jyeyn 91. reafonable Confidence in him ; as if a Man in PofTeflion 
of a Horfe, or* a Lottery Ticket, fell it to another for 
Bffeduia and his own ; for Poffeffion of a perfonal Chattle is a Colour 
s2^«o ^^ '^^^^^ ' ^"^ therefore it was but a reafonable Confi- 
1 Raym. 593. ^J^c^j which the Buyer placed in him, when he affirmed 
S. C. it to be his own. But it is incumbent on the Plaintiff 

Akyn 91. in fuch Cafe to prove the Defendant knew it not to be 
his own at the Time of the Sale (for the Declaration 
mufl be, that he did it fraudulently, or knowing it not 
Salk. 210. to be his own :) For if the Defendant had a reafonable 
Ground to believe it to be his Property (as if he bought 
it bona Fide) no Adlion will lie againft him ; but the De« 
fendant cannot plead fuch Matter, but muH give it in 
Evidence. 
X Danr. 176. So if the Vendor affirm that the Goods are the Goods of 
P** 7- a Stranger, his Friend, and that he had an Authority from 

him to fell them, whereas in truth they are the Goods of 
another, and he had no fuch Authority, an Aftion will 
lie againft him ; and in fuch Cafe it will be fufficient for 
the Buyer to prove them the Goods of another, with- 
^ out proving that the Defendant knew them to be fo ; 

(fpr it iieed not be averred in the Declaration) for the 

Deceit 
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Deceit is in his falfely affirming he had an Authority to 
fell them : The Plaintiff mufl therefore prove that he had 
no fuch Authority ; and doubtlefs, proving them to be the 
Goods of another would be Evidence prima facie that he 
had no Authority, and fufficient to put him upon proving 
that he had. 

If the Seller were out of PofTeffion of the perfonal Salk. 210. 
Chattle at the Time of the Sale, no AAion will lie a- 
gainft him though it be not his own, without an exprefs 
Warranty, for then there was Room to queftion his 
Title. 

If the Seller affirm the Rent of a Houfe to be more Rifney and 
than it really is, whereby the Purchafer is induced to give Selby. 
more than it is worth, an Aftion will lie for the Deceit ; ^^ *"• ^ 
for the Value of the Rent is Matter which lies in the pri- sid!["i46." 
vate Knowledge of the Landlord and T«enant, and mult 
be the fame to all. But if the Seller had only affirmed, 
that y, S, would have given fo much for it, whereas y, S. 
Isd never offered {o to do, no Aftion would lie, for fuch 
Affirmation could not deceive him in the Value ; fo if he y^i^^ ^^ 
had only affirmed it was worth fo much, for the Purchafer 
might inform himfelf of the Value. And fo it is in all 
Cafes, where the Purchafer may eafily difcover the true 
Value, or where the Thing may be of more Value to one j $14, j^s, 
Man than to another ; as Jewels, Pictures, ^c. 

In Chandler v. Lafius, which was Cafe, whereas the Cr. J. 41. 
Defendant having Skill in Jewels, had a Stone which he 
affinned to be a fiezar Stone, and fold it as fuch to the 
Plaintiff: Judgment was arrefted, becaufe the Declaration 
did not aver, that the Defendant knew it not to be a 
Bczar Stone, or that he warranted it to be one. • 

But if a Merchant fell one Kind of Silk for another, 
whereby the Purchaftr is impofed upon in the Value, ha~ 
may bring his Aftion ; and though it appear upon Evi- Horn and 
dence that there was no adual Deceit in the Merchant, ^l*^^**^'- 
but that it was in the Fa6br beyond Sea; yet it will be * ^* 

Efficient to charge the Defendant ; for he fhall be an- 
ftrcrablc for the Deceit of his Faftor civiliter, though not 
criminaliter; for Hnce fomebody muft be a Lofer,. it is 
morer reafonable that he that puts the Trufl and Confi- 
dence in the Deceiver fhould be the Lofer, than ' the 
Stranger. 

If the Vendor affirm a Horfe to be found Wind and Butterlield 
Limb, whereupon the Purtrhafer Fiiiem aJhibens gives fo ^^^ feutrough«t 
much ; if the Horfe be blind, an Adion will lie ; but it ^*^ *"• 

fcems 



I . 



32 An Intro duSion to the Law 

feems to be good Evidence in fuch Cafe on the Part of the 
Defendant, that the Dtk^i is vifible, for then it cannot 
be reafonably intended that the Animation extended 
to it. And note, that if the firft Contradl with Warranty 
be broken off, the Warranty will not extend to a fubfe- 
quent Sale. 

SkiiK 119* It has been faid, that if a married Man pretend to be 

fingle, and marry J. S. fhe may bring an Aftion to re- 

t CT. 247. cover Damages for the Injury done her by his Deceit ; 
but fudi an Adlion will not lie for a Man who is impofed 
upon by a married Woman, becaufe the Converfation and 
Contradl of the Wife will not bind the Hufband. And 

Proaor and It may be doubted in the other Cafe, being Felony by 

Buny, Hill. I Jac, as it is a general Rule, that where a Trefpafs is 
^ 17 O. a. C. B. by Statute turned into Felony, the Trefpafs is marged ; 

though in the Cafe of Garford v. Richardfon^ Tr, 36 
Car. 2. the Court of K. B. upon a Motion m Arreft of 
Judgment in fuch an Adlion brought by a Woman, 
gave Judgment for the Plaintiff, holding the A^on to be 
maintainable. 



Whi 



C H A P T E R II. 

Of Trover. 

Tk O V E R is a fpecial Aftion on the Cale, which 
one Man may have againi): another, who hath in 
his Poffeffion any of his Goods by Delivery, Finding or 
ptherwife, or fells or makes ufe of them without his 
Confent, or rcfufes to deliver them on Demand ; and it 
is for Recovery of Damages to the Value of the Goods ; 
and therefore the Declaration ought to contain convenient 
Certainty in the Defcription of the Things, fo that the 
Jury may know what is meant thereby ; but it need not 
Salk. 654. contain fo much certainty as an Aftion of Detinue, be- 
. caufe that is for the Recovexv of the Things themfelves, 

• W7« and therefore Trover for 20 Ounces of Cloves and Mace 

has been holden good. So for a Parcel of Diamonds. 
Hartop and If a Gentleman lodge Jewels fealed up in a Bag with a 

Hoare, £. x6. Banker for fafe Coflody only, and the Banker break open 
G. 2. K.B. ^jje 
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the Bag, and pawn the Jewels to another, the Gentleman 
may bring Trover againf): the Pawnee, for he ihall not 
be anfwerable for the Deceit of the Banker, as he gave 
him no Power to do that A£l in which the Deceit lies ; 
and therefore it differs greatly from the Cafe, taken Notice 
of in the laft Chapter, of the Merchant anfwering for the 
Deceit of the Factor. 

The Converfion is the Gill of the Aftion, and the i Titnr* aji 
Manner in which the Goods came to the Hands of the 
Defendant is only Inducement : And therefore the Plain- 
tiff may declare upon a De^venerunt ad Manus generally, 
or Specially per In^ventioneniy (though the Defendant came 
to the Goods by Delivery) , or that the Defendant frau- 
dulently at Cards won Money of the Plaintiff from the 
Wife of the Plaintiff; and this being but Inducement, 
need not be proved ; but it is fufficient to prove Property 
in himfelf, Poffefiion to have been in the Defendant, and 
a Converfion by him. 

In die Declaration, the Converfion was laid to be on a Cr. J. 42s. 
Day before the Trover 1 wherefore a Motion was made 
in Arreft of Judgment, but the Declaration was holden to 
"be good, for the Poftea convertit is- fufiicient, and the Fix, 
is void. 

As to the Property, afpecial one is fufficicnt, and there- ' ^^' 3'- 
fore this A^ion may be brought by a Carrier or Bailee ; ' 5°5* 
or by a Finder, for that will enable him to keep the Thing 
againil all but the rightfid Owner. 

A Sheriff who has taken Goods in Execution may 2 Saund. 47. 
bring Trover for them, if they were taken away before 
the Sale. 

If an Houfe be blown down and a Stranger take away Pcr Powel J. tn 
the Timber, the Leffee for Life may bring Trover ; for Midland Cir- 
he has a fpecial Property to make ule of the fame (as if cuit,Salk.MSS. 
he would rebuild) though the general Property be in the 
Reverfioner. 

A Lord who feizes an Eftray or Wreck, may before ^ir William 
the Year and Day expired maintain Trover ^gainft a^ourtney's 
Stranger ; for he has more than a Poffeffion, i;/2- a Pof- g^* ^^ 
feffion that will turn into a Property. Pye ^^ pwdel 

Berks, J750, per Clarke. Bar. S.P. 

And Property is fufficient without Poffeffion ; therefore L<»d CuUen'a 
on the Trial of an Ejedment fbr a Mine it was holden, ^V^ ®"» 
that a Recovery in Trover for a Parcel of Lead dug out of ' ' 
the Mine was no Evidence of the Plaintiff's Poffeffion. 

In 
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Culling and In Trover for ten Load of Timber, the Ca 

T"^h*ch*^'T ^^^^ *^^ Defendant had been Tenant to the Pi 
^^Hcrcford ^"^ eredcd a Barn upon the Premifes, and put : 
1694. * Pattens and Blocks of Timber lying upon the C 
but not fixed in or to the Ground ; and upon Pre 
it was ufual in that Country to ereft Barns fo, ir 
to carry them away at the End of the Term, a 
was given for the Defendant. But though Lor< 
Juftice Trefy thought proper in this Cafe, " to take 
tage of the Cufliom of the Country, yet I apprehe 
it would now be determined in Favour of the 
Loid Dudley without any Difficulty 5 for of late Years many 
^nd Lord Ward, are allowed to be removed by Tenants, which wo 
Mic 1751, m jj^yg ijggjj permitted formerly ; as Marble Chimni 
*°^ fo more ftrongly in Things relative to Trade, as b 

Veflcls, Coppers, Fire Engines, Cyder Mills, l^c 

feneral Rule of Law is^ that whatever is fixed 
reehold becomes Part of it, and cannot be i 
but many Exceptions have been admitted of late 
general Rule, as between Landlord and Tenant, 
tween Tenant for Life or Tail, and the Reverfionc 
the Rule flill holds as between Heir and Executor. 

2 Lev. 107. If there be Trover before the Marriage of the P 

and a Converfion after, the Baron and Feme ma^ 
for though the Converfion is the Caufe of Adlic 
therefore the Hufband may fue alone, yet the In 
of the Caufe of Aftion was in the Wife by the Tr 

Salk. 126. If a Bank Bill, payable to J. or Bearer, be fou 

Stranger, who transfers it to B, A, may maintain 
againft the Stranger, but not aeainll B, becaufe the 
of Trade creates a Property in him : But as to the S 
who had no Title, the Property is fHU confidered 

Salk. 284. main in A, But if the Plaintiff'had given Lottery' 
to a Goldfmith to receive Money for them, and th( 
fmith havine likewife received Tickets of the Defi 
and given him a Note to pay him fo many 1 
afterwards had delivered upon his Note the Pla 
Tickets to the Defendant, this would not chan 
Property. 

Sal^ 290. One Jointenant or Tenant in common, or Pa 

cannot briiig Trover againfl his Companion for a 
ftill in his rofleilion» becaufe the PoiTeilion of one 
Poffeflion of both ; if he do, it is good Evidenc 

Co. L. 200. Not Guilty, but if one Tenant in common defl 

Bamardiftonc l]^^"? '^"^ common, the other may bring Trover 

^. Chapman tfirJ tnerctore where one Tenant in common of 'a Ship 

Smith, H. zG. 
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away, and fcnt it to the Weft-Indies^ where it was loft in 

a Storm, Lord King left it to the Jwv, Whether this 

were not a Deftmdion by the De^ndant; who found 

it fo accordingly* { But if one Jointenant, l^c, bring Salk. 290. 

Trover ag&inft a Stranger, the Defendant may plead it in ^^ ^' 

Abatement, biit cannot give it in Evidence. But in fuch ^ ^^^ ^ jT" 

Cafe the Plaintiff (hall recover only the Value of his 

Share* 

If a Leafe be made to A. and B, and the Indenture of 2 Leon. 2to» 
Leafe be delivered to B, who dies, by -which the whole 
iorvives to A, he may bring Trover for the Indenture, 
%(t the Poffeffion <if B. was his Pofleffion. 

But though one Tenant in common cannot bring ApudExon. per 
Trover agamft hie Companion, yet that is only where MsT"w*ft**^ 
the Law considers the PofTeffion of one to be the Poflcf- pafmore. Oft. 
fion of both ; and therefore if A^ be Tensuit in Fee of Str. 4. S. C. 
■one Iburth Part of an Eftate, and B, Tenant in common 
aKdth him of the other three Parts, for a Term of Years 
without Impeachment of Wafte ; if A. cut down any 
Trees and B\ take them away. A, may maintain Trover : 
For thouj^ B^ being difpuniihable of Wafte might cut 
down what Trees he would ; yet Trees having an inhe- 
jritable Property, and he having no Intereft m the In-^ 
fceritance, canmot take them when felled by him who has 
the Inheritance $ -akd confequently his PolTeffion being 
tortious, cannot be faid to be the Po(!eilion of the 
other. 

If a Son, having a general Authority to receive and piy Salk. 289. 
Money for his FaSier, receive Money due on a Bill to 
Ws Father, and give a Receipt for it, as Money had to 
his F-ather^s Ufe, and after give it away, the Father may 
bring Trover againft the Donee ; for his Son's Receipt 
i$ a good Difdiarge of the Debt, and therefore his Pof- 
•feAon is the Fo0^6li of the Father ; the Son being as to 
this Pai^pofe his Seryant ; and the Son m^'in this Cafe 
be a Witneft (to prove dieDeliveiy ti^thoe defendant) his 
Evidence being corroborated by other Circnmftatices. 

If A* be in&bted to C. and B. to A. ahd it is agreed i Bulf. 68. 
l>etweea them, that B, fhall deliver -Goods to C in Satif- 
l&6Bon^f ^»*s Debt ; if B. convert them to his own Ufe, 
C^ may maintain Trover againft himi though he never had 
IV^effion. for by the Agreement the Right was in him, coifton «. 
and\he Gonver^oh a Wrbng to him : But if A. order a woolfton,* Tr. 
Tradefman to fend him doods by a Hoyman, and the i An. per Holt 
•Tradefman fend the Goods by a Porter to the Houfe at G.Hall. Salk. 
where the Hoyman refides when in Town, and the Porter ^^^* 

D not 
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not finding him^ leave the Goods with the Landlord, j. 
cannot have Trover againf): the Landlord, for the Propert 

2 M. 309. S. P. never veiled in him, but remained in the Tradefman 
Salk. 1 8. S. P. bQt if the Perfon to whom the Goods had been deliverc 

had been a Servant to the Hoy man and intruded by hii 

to receive the Goods, A, might maintain Trover ; for b 

fuch Delivery the Property would have veiled in him 

Orms and and therefore in fuch Cafe the Tradefman could not brin 

And"* r Holt '^^^^^^ againil the Hoyman : But if J. had not direftc 

Salk, MSS. ^^^ Tradefman to deliver the Goods to that particuL 

Hoyman, in fuch Cafe the Property would not have bee 

3 P. W. 186. in J. till he had adlually received the Goods ; and then 

fore the Tradefman might brine Trover for them again 
the Hoyman. Yet it has been holden, that if a Trade 
man in London fend Goods by Order, to a Tradefman : 
the Country, by a Carrier not named or appointed I: 
the Country Trader ; if the Carrier embezil the Good 
the Country Trader muil iland to the Lofs. So if J, ord 
SwT* ^' H ^^ Goods to be tranfmitted to him by a particular Carrie 
bei^ T.^'urry'" ^^°**g^ "P®" Condition to return them again if he diilil 
1686. them ; yet upon Delivery to the Carrier the Property 

veiled in J. and he will be bound to pay the Price to tl 
Tradefman; and confequently the Tradefman canm 
bring Trover againil the Carrier ; though perhaps if 
were to come out in Evidence, that the Carrier had kej 
the Goods in Town, in Satisfadlion of a Debt due fro 
J. to him (and that without the Confent of J. who w 
fbon after to run off) the Court would leave it to the Jur 
and not let the Carrier take Advantage of fuch tortious A6 
for in fuch Cafe there is Reafon to prefume the Carri 
did not accept the Goods for J. never having had ai 
Intention to deliver them to him ; and if fo, the Proper 
will not have vefted in ji. and confequently muil rema; 
in the Tradefman, who may therefore bring the A6lio 
The Defendai^t 7th Jpr. lent' Goods to J. who in M 
Atkins and Ber- following finding himielf in bad Circumilances, redel 
wick, E. 5G. I* vered the Goods to a Friend of the Defendant's, and fe: 
Stu 165. i^jjj Notice ; but before the Defendant could iignify h 

Confent to take back the Goods, J. became a Bankrup 
and in an Adlion of Trover by the Affignee, the Cou 
held, there being a precedent Coniideration, 'viz. the Deb 
ji. could not countermand the Delivery, but the Proper 
reveiled in the Defendant till Difagreement, and the Co 
trad did not iland open till Agreement. . .- 

B 
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But where a Bankrupt on 7th Nov. indorfed and fent Aldcrfon & ano- 
a Promiffory Note for 600I. by the Poft to the Defendant, L^'^'J;f ^^"^0- 
to whom he was indebted to a larger Amount, and the ^^^^^^^^ lemple 
Letter was carried to the Poll-Office that Morning ; but k.b'. Tr. % G.j. 
by the Courfe of the Poft it could not go away till the next 
Day, and the Defendant could not receive it till the loth, 
at which Time he did receive it ; and an Aft of Bank- 
ruptcy was committed on the 8th, and it was found by 
the Jury that the Note was indorfed and fent in Contem- 
plation of an Adl of Bankruptcy : The Court held this to 
De a fraudulent Preference of tne Defendant to the other 
Creditors of the Bankrupt ; and that as the Note was 
not found to have been indorfed in Payment of any par- 
ticular Debt, and it might be in Truft for the Bankrupt, 
and no AiTent was given by the Defendant, before the AOt 
of Bankruptcy was committed, the Affignees were enti- 
tled to recover it from the Defendant. But it was there 
faid, thiat if a Man fend Bills of Exchange, or confign a 
Cargo to another who has before paid the Value for them, 
the lending them to the Carrier will be fufficient to pre- 
vent the Affignees from recovering the Goods or Bills 
back, in Cafe of an intervening A&. of - Bankruptcy ; 
thongli the Perfon to whom they were fent did not know 
of their beiiig fent at that Time. 

If a Man deliver Corn to his Servant to fell, who does Noy 1%, Cr. E. 
fc accordingly, and converts the Money to his own Ufe, 746* ^ l^* A. 5. 
the Mafler may bring Trover againft him for the Money ; ^^ *^9* 
for though it has formerly been a Doubt, yet it feems ' '^* 
now to be agreed^ that Trover will lie for Money, becaufe 
Damages only are to be recovered. 

In Trover for a Debenture, the Plaintiff muft exadlly p^, jjolt at G. 
prove the Number of the Debenture as laid in the De- Hall, 1707. 
claratk)a, and the exaft Sum to a Farthing, or he will be Cr. Car. 262. 
nonfuited. But hd need not fet oat the Number (any more 
than the Date of a Bond, for which Trover is brought,) 
for being out of Poifeffion he may not know the Number, 
and if he fhould miftake'^ it would be a Failure, of his 
Suit. 

In Order to prove Property, where the Adion is brought Carth, 453. 
by an Affignee under a Commiflion of Bankruptcy (who 
may declare^' if he will-, ut de bokis fuu profriis) it is ne- RuA^m/ Baker. 
Ccffary to prove, 1. The Bankrupt a Traoer within th« Mich. 8 G. a. 
Statute. 2. The A6i of Bankruptcy. 3. That the Com- 
miflion was regularly granted^ 4. The Affignment to the 
Plaintiff*. $. A Property in the Bankrupt. It will be 
proper therefore to coniider what Evidence is fufficient to 

D 2 prove 
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prove t^efe fevcral Things ; and for that Purpofe I will 
fet down the Words of the feveral Statutes which defcribe 
what Perfons may be Bankrupts, and what Ads will 
make them fo. 

By 13 EL f. 7. Any Perfon ufing the Trade of Mer- 
chandize, by Way of Bargaining, Exchange, Rechangc^ 
Bartry, Chevifance, or otherwife, in gro^ or by retail, 
or feeking his Trade or Living by buying and felling, 
that departs the Realm, or begins to keep Houfe, or 
otherwife abfent himfelf, or fufFers himfelf willingly to be 
JM^refled for any Debt not due, or fufiers himfelf to be 
outlawed, to defraud any of his Creditors, ihali be 
deemed a Bankrupt ; and by i yac, c, 15. or fraudulently 
procures his Goods to be attached or fecreted, or make» 
%ny fraudulent Qrant of his Land or Goods, to the In- 
tent that his Creditors may be defrauded ; and by z\ 
J at. I. f. 19^ any that ufes the Trade of a Scrivener re- 
viving other Men's Money into his Trail and Cuftody, 
or any Merchant who (hall endeavour to compel his Cre- 
ditors to take lefs than thefr juft Debt, or gain longer 
Time than was given upon the original Contract, or be- 
ing indebted ifi lool. or more, (hall not pay or compound 
for the fame.wilibiili fee Months aftc^r due, ai^d the Debtor 
be arrefled for the fame, or within fix Months ;^ter an 
Original fped out ftikd Notice thereof, or being arrefted 

' ihall lie in Frifon two. Months or VRPXt upon that or anjr 
ether Arreft, or being arretted for looL or more of jo^ 
Debts ihall efcape out of Prifon, or procure }iis Enlarge- 
sient by putting in hired BaiL And by the, faid A^ 21 
Jac, 1. in the Cafes of.Arreft and lying in Prison, or ^fst-^ 

. ting forth by hiri?d Beiil,. he is to be deemed a Bankrupt 

\ Iram the Time of his ix& Arreil* 

' <By 14 Car. r^ 94* The having Money in the Eaft^ 
India Company "vyMl ^o^ .Q^^ke a ^x^A^t \ and in the 5 G» 
%. c* 3CU by whi^ B^^k^rsi Brokers, and Fafbrs, are 
^ade liable to the Banlp-upts, there i% a Provifo that it 
ftallnot iC2tteiid tp ikny. Egruaer, .CJrazier or Drover. 
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trailed 4uria|f'his!lBfaiicy« though the Ajft^ Bankruptcy 

were Jtomntittad after he 1)016 :of Age. ; 
Webber H ' "^^ bei«g ?»Brffted,i)>u^ ib Bail^ j^fterwjwis ^c fttrren^ 
i7^G.a!c.'B. ddrsin'Di&has^eiifi.liis.Bail^. andifi iifc^eitwo Mok^ 
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an Prifon ; he is a Bankrupt only fronl the Tim^ of his 
Surrender, not from the Time of his Arreft. 

But where iham Bail is put in before a Judge as a Roie v« Green, 
Means to get the Defendant turned over to the Prifon of Hil. 31 C. 2. 
the Court, and he is accordingly immediately furrendered B. R. 
and fent there, the Imprifonment is to be computed from 
the Arreft. 

A Shoemaker may be a Bankrupt, for he lives by buy.- cro. Car. 31, 
ing and felling Leather ; but an Innkeeper as fuch cannot, 3 Ley. 309. 
for though he buy Provifion, yet he does not properly 
fell it, for the Attendance of his Servants, Furniture of 
his Houfe, Wr. arc to be confidered. 

So it has been holden that a Vidualler, as fuch, cannot SaMnderfon «• 
be a Bankrupt. ^^ ^'^^^ 

One who buys Cattle at one Fair, keeps them three or j^wiJatid 
four Days on his own Ground, and then drives them to Hughes, M. 19 
pother Fair to fell, is a Drover within the Meaning of Geo. 2. C. B. 
5 G. 2. aforefaid, 

In the Cafe of Woodier , a Mercer on Ludgate-bilU Cited by Sir J. 
4gainft whom his going beyond Sea being given in Evi- ^^^^^}%PV 
dence, it was iofifted Siat (hewing am Animo it was done, ^.J J^ q^ ^ » 
('vix. on Account of having killed his Wife) it ^ould not 
be conftmed an Ad of Bankruptcy ; but it appearing hi« 
Creditors were thereby in Fad prevented from recovering 
their Debts, Reeves Ch. Juft. held it was ; but if that Faft 
had not come out, it would have been otherwife. 

If A. commit a plain A6t of Bankruptcy, as keeping s^ n^ 
Houfe, \£c, though he after go abroad and be a great 
Dealer, yet that will not purge it. But if the Ad were 
doubtful, the going abroad and dealing will be an Evi- 
dence to explain the Intent of the firft Ad ; for if it were 
Botto defraud Creditors, and keep out of the Way, Jt will 
not be an Ad of Bankruptcy. Alfo, if after a plain Ad 
he pay o^ or compound with all his Creditors, he is be* 
^me a new Man. 

To conflitute an Ad of Bankruptcy, the Denial rf the 
Party n|u4 be with an Intent to delay Creditors ; there- 
fore being denied when fick in Bed, or engaged in C<»i* 
pany, wm be no Ad of Bankruptcy ; and Ltt Ch. Jufl. Field and Bella- 
held the fame, where the Denial was by Agreement in my^H. ^sC.-* 
Order to take out a Commiflion. But in Br amity v. 
Mundee, at Guildhall 26. June, I756> Mr. Juftice Fofter 
held it fuHicient Proof of an Ad of Bankruptcy : The • 
Fad proved was, that the Party (in Confequence of an 
Agreement made at a Meeting of the Creditors two 
Hours before, at which he and the Plaintiff both were) 
was denied to the Plaintiff's Clerk, who wai fimt tode- 
aW)4 Mcmey 1 tamn ^are^ for how can ^ch a Denial 
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be faid to be with Intent to delay the Creditor ? — Pro- 
bably the Defendant himfelf in this Cafe had concerted or 
been privy to the committing the A£l of Bankruptcy : 
and under fuch Circumftances a Denial by Agreement 
has in manv Caies been holden to be fufficient Proof of aa 
Aft of Bankruptcy. For where a Perfon has been affifting 
in procuring fuch Aft of Bankruptcy to be committed, 
it does not afterwards lie in his Mouth, nor (hall he be 
permitted to fay it was fraudulent or ineffeftual. But 
iuch Aft of Bankruptcy will be of no Avail againft Perfons 
Jickmar v. who were not privy to it. — Though a Man with Intent to 
Nightingale, P. delay his Creditors order himfelf to be denied, yet unlefs 
li ^' G ^ in faft he be denied to a Creditor, it will be no Aft of 
• * • Bankruptcy : therefore it is neceiTary to prove that the 
Peribn denied was a Creditor. 
Meylin & al. v. Qn the 28th of November, Hall rode out of Town, 
Eyles a. Stir. ^^^ returned in the Evening, before which a Bailiff had 
been at his Shop to arreft him : The next Morning he 
fent for the Bailiff*, and told him he went out in order to 
get the Term of the Plaintiff, and now the Return of the 
Writ was out, if they would take out a new Writ he 
would give Bail^ which was done accordingly ; and this 
was held to be an Aft of Bankruptcy within i Jac, i • 
f. 15. 
Kettle and In an A6Uon of Trover againft a Sheriff, who had Ic- 

others, affig- yied an Execution on the Bankrupt's Goods, to prove an 
^t^amm^ild* Aft of Bankruptcy prior to the Execution, the Plaintiffs 
Weftminfter relied on an Affignmentmade by the Bankrupt of all his 
Sittings after EfFefts to two of his Creditors, in trufl for themfelves, 
Hil. 7 C/. 3* and the Reft, in Confequence of a Propofition made by 

the Bankrupt at a Meeting of his Creditors, and accepted 
by all that were prefent. Per Lord Mansfield , this Deed, 
is a Fraud on the Bankrupt Laws, and is an Aft of Bank- 
ruptcy unlefs every Creditor concurred. And as every 
Creditor did not concur in it, ( for the Plaintiff in the 
Execution was adverfe) the prefent Plaintiff had a Verdift. 
Ewens and A Man cannot be an Evidence to prove an Aft of 

Gold, H. 8 G. Bankruptcy committed by himfelf ; but his Confeflion to 
*• P"f?^' a third Perfon that he had gone out of the Way to avoid 
hmtlt^anJ ^^i'^g arrefted, is Evidence. (So a Verdift upon an Iffue 
Bencroft, per ^ direfted out of Chancery, to which only one of the 
Raym. c, J, ^' Defendants was Party, may be read dgainft all the 
G. Hall 1731, Pefendaftts, to prove the Time of the Aft of Bankruptcy/* 

A Man's giving Money for Notice when a Writ (hould 
H^^" ^'^ ^°*® ^"^° ^^^ Sheriffs Office againft him, is no Proof of 
Fortefcuc^L ^^ ^^ ^^ Bankruptcy, for he may do it to prevent his 
Hereford, Credit being blown. 

4 G» a» . . ' Proof 
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Proof of the Commiflion oaght to be by (hewing it 
under Seal, and the Petition to the Chancellor on which 
it was granted, and the Debt of the petitioning Credit- 
ors, which (by 5 G. 2.) if one, muft amount to 100 1. 
if two, to 150I. if three or more, to 200I. It mull alfo be 
a legal Debt ; therefore the Affignee of a Bond cannot 
be a petitioning Creditor [Medlicott^s Cafe in Chancerv, Swayne 8e al 
E. 4 G, 2. 03, St, 161.) and it muft be due at the^, Wdlenger 
Time of the A61 of Bankruptcy committed, {Tons SindH'iU 13 G. i. 
others <u. Mj'ttoHf H, 13 G. i. 03, Str. 147.) but Stra. 746. Crifp 
though of above fix Years Handing, it will be good. ^^ ^^^^' 

N. B. A joint Creditor may fue out a feparate Com- q\ g^^ ' *' 
miffion. ' * * 

The Alignment is to be proved by producing the Deed, 
and proving the Execution of it by the Commiffioners. 

Till Aflignment the Property is not out of the Bank- Salk. 108. 
rupt ; but the Affignment veils the Property in the 
Affignees from the Time of Bankruptcy, and therefore if 
a Pcrfon fue out Execution againll a Bankrupt and the ^^^ ^^^ B»- 
SheriiF feizc his Goods and fell them, and give the*"^* ^^^' 
Money to the Perfon fuing out the Execution, the Af-** * 
lignees may bring Trover againfl the Sheriff (or the 
Perfon fuing out the Execution, if he can be proved a^*^**** 
Party to the Converfion, by giving Bond to fecure the 
Sheriff, and fo making it his own Ad ;) and there is no 
Occafion for an a6lual Demand, becaufe the Property 
being veiled in the Affignees from the Time of the Bank- 
ruptcy, the Execution was tortious. If therefore ^chitt'&'al E 
Sheriff levy Goods on a Ft, Fa, after an A 61 of Bank- 32 g1[». K. B, 
ruptcy committed, but belore a Commifilon fued out, he 
ought not to fell the Goods after the Commiffion, for if 
he do, he will make himfelf liable in Trover. Where Baily and 
the Cafe appeared to be, that the Defendant took the Bunning, 
Goods by Virtue of a Ft* Fa, diredled to him as ^ ^*^* '74* 
Bailiff after an Ad of Bankruptcy, but before a Com- 
miflion fued out ; on a fpecial Verdidl he had Judgment* 
for being an Officer he was obliged to execute the Writ. 
Note, the fihgle Quellion referred by the fpecial Verdid 
was. Whether the taking were lawful, and it was upon 
that the Court determined : A Bailiff, as foon as he has 
taken the Goods, is fundus Officii^ and therefore if he 
were juftified at the Time of taking, a fubfequent Com- 
miffion ought not to affed him. 

A, was arrelled and lay in Gaol for two Months, in p ... 
which Time his Goods were taken in Execution on a F/. ^^ Brigden u 
Fa, then a Commiffion of Bankruptcy iffued, and A. al. B. PL. Tr« 
was declared a Bankrupt from the firft Arreft. After- 32 & 33 0. s. 
wards the Sheriff returned nulla Bona ; this is a good 

D 4 Return. 
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Returi\. — The Fi, Fa, was returnable the 26th June: The 

Comiilifilon iiTued the 5th July ; The Return was in fad 

made the 5th November ^ and the' Court faid they woald 

take it as made at the Time when in fa6l it was made> and 

not as made at the Day of the Return of the Writ. 

Cr. Car. 248. ( A, became a Bankrupt after his Goods extended on t 

^., Statute, and before the Liberate \)zxid in Trover by the 

Aflignees againfl the Defendant, who had got Pofleffion 

. by Virtue of the Liberate, the Court held the jProperty 

was diveAed out of the Bankrupt by the Extent, and 

confequently that the Qoods were not alfignable. And 

Str, 9S2. note : The Ad of Bankruptcy is the fame Thing in the 

Cafe of Common Creditors, as the Ailignment is in the 
Cafe of the King. The King is bound by an adual 
AfOgnment, becaufe the Property is then abfblutely 
transferred to a third Perfon ; but Relations, which are 
but Fidiqns of Law, cannot bind the Crown. 

And note, that the 19 G. 2, reciting that Perfon^ 

frequently comipit fecret Ads of Bankruptcy unknown to 

their Creditors, and after appear publickly and carry on 

, their Trade, and that permitting fuch fecret Ads of 

Bankruptcy to avoid Payments bona fide made, is a Dif-r 
couragement to Trade, en ads that no Perfon who is 
bona fide sl Creditor of any Bankrupt for Goods fold, or 
ibr any Bill of Exchange drawn, 'negotiated or accepted 
by him, fhall be liable to refund to the Affienees any 
Money, which before the fuin^ forth the Commiilion was 
bona fide, in the ufual pr ordinary Courfe of Trade and 
Dealing, received by fuch Perfon of fuch Bankmpt before 
fnch Time as he (hal^have Notice that he is become a 
Bankrupt, or that he is in infolvent Circumflances. 

As to the Proof of Property; by 21 Jac, i. c, 10. if 
any Perfon becoming a Bankrupt have in his Pofleffion, 
by the Confent of the Owner, Goods of another Man, 
and fhall be reputed Owner of fuch Goods, and (hall take 
upon him the Sale, Alteration or Difpofal of them, the 
Commiifioners of Bankrupts fhall have Power to fell fuch 
Goods for the Benefit of Creditors. 

This does not extend to Goods which a Fador has in 
L*Apoftre v. his PoiTeffion and offers to fell for another Man : There- 
Idff^^"* ^^ ^" Trover for a Parcel of Diamonds againft the 
J p^W.' 318. -Affign^e of Levi a Bankrupt, to whom before his Bank- 
ruptcy the Plaintiff had delivered the Diamonds to fell ; 
upon a Cafe made; the Court of K, B, were of Opinion 
that the general Words of the Claufe ought to be ex- 
plained by the Preamble, and that thefe Jewels being 
priginally the Plaintiff 's;» ^nd the Bankrupt having no 

more 
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more than a bare Authority to fell them for the PlaintifPs 
Ufe, were not liable to the Bankruptcy. 

But if a Jeweller have in his Po^ilion Jewels belong- Salk. MSS. 
ing to J. and becoming a Bankrupt offer the Jewels to ^* ^* 
Sale to J. S. the Affignee may difpofe of them^ and J, 
cannot have Trover againft the Vendee. 

Upon this Claufe too in the Statute it has been deter- Royal amd 
mined> that if a Trader mortgage his Stock in Trade, and Rowlcs, H. 2x 
continue in Poifeflion and become a Bankrupt, his Affig- ^* *• '** ^***=» 
nees may difpofe of it ; but if he mortgage or fell a CIk^c 
in AdUon fExi gr, a. Ship at Sea) and deliver over the 
Maniments, it will not be within the Statute.*-If Goods Scot v. Sal- 
be configned to a Fadlor who fells them, and becomes a ^^^' B. C. iB 
Bankrupt, the Merchant muft come in under the Com- ^* ^' 
miffion ; but if he lay the Money out in other Goods 
for the Merchant, the Merchant will have the Goods. 
So if he fell the Goods for Money at a future Day> the 
Merchant will be entitled to the Money, 

And by the i Jac^ i, c. 15./ 5. If any Perfon, who 
Audi afterwards become a Bankrupt, fhall convey hit 
Lands or Chattels, or transfer his Debts, except upon 
the Marriage of any of his Children, or fome valuable 
Confideration, the Cbmmiflioners may di4x>fe thereof 
the iame as if the Bankrupt had been aduaily feifed or 
pofiefled. 

The Bankrupt cannot be Evidence to fwear Property in Eweni md 
himfelf, or a Debt due to himfelf, without a Releafc of G®*^»P«f ' 
hit Share in the Surplus and thp Dividends, for cKehe^^ly^*^ 
is plainly interefled, but he may prove Property, in or a' 
Debt dne to another. 

By 5 G. 2* f- 30. / 7. In cafe any Peribn is fued for 
a Debt due before he became a Bankrupt, he may plead 
in general, that the Caufe of AdUon did accrue before 
fact Time as he became a Bankrupt, and may give the 
Special Matter in Evidence ; and the Certificate and Al- 
lowance fhall be fuificient Evidence of the trading Bank- " 
niptcy Commiffion, and odier Matters precedent to fuch 
Certificate, and a Verdidi fhall thereupon be given for 
the Defendant, unlefs the Plaintiff can prove the Certifi- 
cate obtained unfairly and by Fraud, or can make appear 
any Concealment by the Bankrupt to the Value of loL . 

Though by that Statute the foture Effeds of a Bank- Str. iio/* 
rapt after a fecond Bankruptcy, where he does not pay 
Fmeen Shillings in the Pound, are liable to be feized for 
the Benefit of Creditors^ yet till Seizure the Bankrupt 

has 
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has fucH a Property in them as will enable him to fell 
them. 
4 loflw 154. In Trover by a Stranger for Goods taken at Sea, in 

order to eilablifii a Property in himfelf, the Plaintiff moft 
prove two Things, 1. That the Sovereign of the Plain- 
tiff was, at the Time of the Taking, in Amity with the 
King of England • 2. That the Defendant was, at the 
Time of Taking, in Amity with the Sovereign of him 
whofe Goods were taken ; for if he that took them were 
at Enmity with him whofe Goods were taken, the Ta- 
king was lawful, and of Confecjuence the Property alter- 
ed. — ^The Cafe in fourth Infbtute was, England was in 
Amity with Spain and Holland^ who were at Enmity ; 
the Hollander took Goods at Sea from the Spaniards and 
brought them into England^ the Spaniards brought Tro? 

* ver for them as being in folo Amici ; and it was holden 

that they could not recover. 

Sa!k« 441* Poffeffion ought to be proved in the Defendant himfelf, 

for Delivery to a Servant is not fufficient, if the Goods 
do not come to his Hands ; unlefs the Servant be em- 
ployed by his Mafter to receive Goods for him, and they 

Rsym. 791. be delivered in the Way of his Trade ; as if a Pawn be 
delivered to a Pawnbroker's Servant. 

To determine what. Evidence will be fufficient to prove 
a Converfion in the Defendant, it muft be known how 
the Goods came to his Hands ; for if they came to his 

1 Sid, ft64* Hands by Delivery, Finding, or Bailment, an a6lual 
Demand and Refiifal ought to be proved ; but it is not 
neceffary to prove an adtual Demand, if an adual Taking 
be proved, for the Taking being unlawful is itfelf a Con- 
verfion ; fo likewife if an adual Converfion be proved, it 
is not neceffary to prove a Demand. 

20 Co. 56. A Demand and Refufal is only Evidence of a Conver- 

fion ; and therefore, if the Jury find a fpecial Verdift 
that there was a Demand and Refufal, the Court cannot 
adjudge it a Converfion. 

% M. 245. ^ Demand and Refiifal is no Evidence, where it is ap- 

parent the Defendant has made no Converfion ; as fuppofe 
the Defendant to have cut down the PlaintifPs Trees, 
and to have left them lying in the PlaintifPs Ground ; for 
it is plain he has not converted them, if they continue 
there as before* 

9«lk* 655. In Trover againfl a Carrier, Denial is no Evidence of a 

Converfion, if the Thing appear to be really lofl through 
Negligence ; but if that do not appear, or if the Carrier 
hadit in his Cuilody when he denied to deliver it, it is 

good 
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good Evidence of a Converfion. But he may give in 

Evidence the detaining of the Goods for Carriage; fo»Ray«-7S** 

he may give in Evidence that the Goods were iloien ; for 

then he is guilty of no Converfion, though he will be * ^"^* **• 

liable in an Adlion on the Cafe on the Cullom. 

So in Trover for a Horfe in an Innkeeper's Hands, Do- «, , 
nial is no Evidence of a Converfion, unlefs the PlantiiF 
tender what the Horfe has eaten out, and the Jury is to 
judge if fufficientwere tendered, fiut if J, put a Hor.'e 
to padure with B. and agree to pay him i2d. per Week Cr.Car. lyi* 
as long as he remains at Failure, and afterwards fell him 
to C who brings Trover againll B. he cannot give in 
Evidence the Detaining him till he be paid, but is put to 
hia AAion againil A. for this differs from the Cafe of an 
Innkeeper or Taylor, who may retain. 

A Lord of a Manor feized a Beail as an Eftray, and xRo.Abr, oa. 
kept it for fome Time after having proclaimed it. The 
Owner afterwards, and within the Year and Day, claim- 
ed it, and brought Trover without firfl tendering a Sa- 
tisfadion for the Keeping of it : and for the Want of 
that it was holden that the Adion would not lie. 

Bat if a Horfe.be diflrained in order to compel an Ap- Lenton amd 
pearanceinaHundred'Court, after Appearance the Plain- Cook, 90. 2. 
tiff cannot jofiify detaining the Horfe till paid for his 
Keeping. 

So if A. purchafe the Intereflof a Leafe for Years, iRaym*738. 
ind the Writings are left in the Hands of B. an Attorney 
to draw an Alignment, and he does draw one according- 
ly, which is executed, he cannot afterwards refufe to de- 
liver it to A. till he have paid for it. 

So where the Defendant paid the Duty at the Cuflom- Str. 65.1. 
Hoofe for the PlaintifPs Goods ; for he may have an 
Adion for the Money fo laid out. 

Note, no Peribn can in any Cafe retain where there is 'Rrtminand 
afpecial Agreement, becaufe then the other Party is per- Currant, Tr. 
ibnally liable, > *^ °- »• 

If Trover be brought again ft a Conftable for Goods 

taken by him» purfuant to a Warrant from a juflice or 

other Perfon, if he have a Jurifdidlion, though not in 

^ that particular In(|^nce, (^s if CommiiFioners of the 

Window Tax fine a Colledbr for a Neglect not within Prefly tind 
their Power) the Confbble will not be liable, for he is Dawkins, H. 
not guilty of a Converfion to his own Ufe; and though " ^* 3- ^^ 
the Plaintiff is intitled to the Surplus of the Diflrefs, yet 
he cannot recover it in Trover. So Lord Chief JuiUce Rgym. 740. 
0#//held, that if a Sheriff upon an Extent for the King umenQusere. 

again ft 
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againft A, feize the Gcxxlsof B, B, cannot have Trover, 

becaufe, by the Seizure, the Property vefted in the King. 

Tinkler v. If upon an Information of Seizure the Goods be con- 

^***i**^E R demned, no A:lJon will He for them. But if there be 

Midu II G 1. ^^ Condemnation, and the Goods were not liable to be 

feized, Trefpals or Trover will lie againil: the Officer for 

them. But by 19 G. 2.f. 34./ 16. if the Judge certify 

* on the Record chat there was a probable Caofe for foch 

Seizure, then the PlaintiiF befide his Ship or Goods io 
feized, or the Value thereof, ihall not be intitled to above 
2d. Damages, nor to any Cofts of Suit. 
1 Panv. 21. ^^ ^ ^2LTi take my Horle and ride him, and after deli* 

ver him to me, yet I may have this Adion againfl himy 
for the Riding was a Converdon, and the Re-delivery will 
only go in Mitigation of Damages. 
Str* C76* Drawing out Part of a VeiTel, and filling it op with 

Water, is a Converfion of all the Liquor. 
'2 BuU^ 312. If a Man find my Goods, and upon a Demand anfwer 

per Coke Ch. J. that he knows not whether I am the true Owner, and 
therefore refufe ; this is no Evidence of a Converfion^ if 
he keep them for the true Owner. 
Cr. E. 78. Though it be neceifary to alledge a Day and Place of 

Cr. Ca. 162. Converfion (or a Reque^ and Refufal, which is tanta- 
mount) yet as it is a tranfitory Adlion, the Converfioa 
may be laid here and proved in Ireland. 
Ctf J. 66i* If Trover be brought againfl Baron and Feme, the 

Declaration muH fuppoTe .that they converted the Gocxls 
to the Ufe of the Hnfband, and it muft not be laid that 
fhe converted them to her own Ufe; and many Judg* 
Ydv. 166. ments have been arretted on that Account; yet as the 
Smaliey and Converfion is a Tort, it ihould feem as if ihe might be 
Kirfoot ic Ux* charged with it the fame as with a Trefpafs : As fuppofe 
£• II G. 2. (he were to take my Sheep and eat them : And in TreT-r 
Sto. '<W* pafs againft Baron and Feme it may be laid in the Decla- 
iner ^hl\ gIi . ^^^^^^» ^^^* ^^^X converted the Goods to their own Ufe j 
C. B. S.* P. * * ^OJ* though it had been to the Ufe of the Hufband only, 
Andr. 245. yet after his Death the Wife would be charged with the 
pamages ; however there is a Difference between the 
two Cafes, for in Trover the Converfion is the Gift of 
the A£lion> bat not in Trefpafs. • 

Att 
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An Executor left Furniture in the Houfe by the Con- Fa'« 99* 
lent of the Heir, who ufed them ; afterward upon a Dc- ^*^^^^ 
mand and Refufal the Executor brought Trover ; the Heir ^JJJ s^VwicIu 
pleaded the Statute of Limitations, and per Cur* the 
Uier before Demand was no Converiion, and the Refufal 
(which is the only Evidence of it) being within fix Years, 
the Action is not barred. 

Trover will not lie againfl a Servant for taking Goods Mires arui 
by his Matter's Commands, and for his Maker's Ufe ; Solebay, 2. 
but Trefpafs will. — This Rule mull not be taken in the ^^' *4** 
fall Latitude of the Words, for it is certain it will not 
extend to Cafes wher« the Command is to do an apparent 
Wrong ; and fo it is faid by J. Scroggs in Mires and Solebay ; 
and perhaps it will not to any Cafe where the Taking is 
tortious, for then there is no Occaiion for "a Demand aifd 
Refitfal ; but wher^ the PofTeiTion was lawful, a Refufal by 
a Servant will not be Evidence of a Converiion in him, ^^^ ^ ^ 
' for it will be Evidence of a Converfion in his Mailer, as * 5 • >• 
is the Cafe of the Pawnbroker in Saiii. 441 . yoftes and 
Hart. Pariir and Godwin, M. 2. G. 2, is a flrong Ca/e 
to fhew how far one Man ading by the Command of 
another (hall be anfwerable in Trover: That was, a 
Bankrupt left Plate with his Wife, who delivered it to a 
Servant to fell, the Servant delivered it at the Door of 
tir§odwarJ*s Shop to the Defendant, who went into the 
Shop and pawned it, and immediately delivered the 
Money to the Servant, who paid it to the Wife. Upon 
Trover brought by the Afiignee againil the Defendant, he 
obtained a Verdid ; but, upon Motion, the Court granted 
a new Trial, as being a Converfion in the Defendant ; 
and upon a fecond Trial the Plaintiff had a Verdi6l. 
Note ; the Defendant pawned it in his own Name, and 
gave hit own Note for the Money. 

If the Plaintiff prove the Goods to have been in his giackhaB^, 
Pofleffion» it is prima facie Evidence of Property, but the cafe, Salk^tgo.. 
Defendant may prove them the Goods of J. S. who died 
intiftatii and that Letters of Adminiftration have been 
granted to him; bat fuch Evidence will not be conciufive 
againft the Plaintiff, for he may fhew that he was married 
to J. Sm and fo entitled. 

So if would be fufficient if the l^efendant could prove str. 1078^ 
that t^e Plaintiff had before recovered in an Adion of 
Trover againft y. S, for the fame Goods, for fuch Re- 
covery vefb the property in y. S. and the Plaintiff has 
Damages in lieu thereof, and therefore in a fecond Adion 
ht cannot fay the Goods are hit^ 

Where 
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Carth. io4« Where Trover is brought by a rightful Executor or 

Ad mini (Ira tor again ft an Executor defon tort, he cannot 

plead Payment of Debts, ^c, to. the Value, l^c. or 

that he hath given the Goods, l^c, in Satisfaflion of 

Debts, but, upon the general Iflue, fuch Payments fhall 

Ca. K'. B. be recouped in Damages ; and if they amount to the full 

47»' Value,* ■ the Plaintiff Ihall be nonfuited : But he (hall 

'^C* K B^ "^^ S^^^ ^" Evidence a Retainer for a Debt of his own ; 

a/i, ' ' and if the Adion be Trefpafs inftead of Trover, Pay- 

CheihDld V. ment of Debts to the Value will only go in Mitigation of 

McOcnger, Damages : And perhaps in Trover by a rightful Admi- 

PK* B ^*'^®''» niftrator againft an Executor de fon tort, he could*not 

Glouceftcr V^^ ^^ Evidence Payment of Debts to the Value for 

1747. '* "ich Goods as were ftill in his Cuftody, but only for 

Salk. 285. fuch as he had fold. 

;If an Adminiftrator bring Trover on his own Poffefli- 
on, .the Defendant may upon the general Iflue give in 
^ Evidence a Will and Executor ; but if the A6lion be 
; brought on the Pofleffion of the Inteftate, the Defendant 
muft plead it in Abatement, and cannot give it in Evi- 
dence on Not GuiltyA 
jDanv. 25. ^^» Dangers fays there is no Plea in Trover, but sl. 

Releafe and Not Guilty; for every Plea in Jaftificationi ^ 
tantamount, and Lord Ch. ]\xi.. Holt in the Cafe c^^ 
Hartford 2indL Jones , Salk. 6;4, fays, he never knew bir.ll 
one Plea that was good, and refers to a Cafe in Tel-uert^^^ 
198, where in Trover for two Butts of Wine, the De- 
fendant pleaded that he took tliem for Prifage for th.^ 
V. Ro. Rep. King, and there is another fpecial Plea in 2 Bulftr, 28^^ 
44* a Juftifica- that was holden good, «i;/«. That the Defendant kept ^ 
'o"^^T1j°^ common Inn, and that a Stranger brought the PlaintiiPs 
aCuftom holden jj^^^^ there ; and that not being paid for his Meat, he 

detained the Horfe there ; but for the Rea'fon given by 
Lord Ch.'Juft. Holt in the Cafe of Hartford and Jonest 
fetting afide a fpecial Plea (that the Goods were cai! 
away, and that he faved them, and detained them till he 
was paid for his Pains) njix^ That if a Detainer be law- 
ful, it does not confefs a Converfion (which is certainly 
Law) that Plea ought not tohave been allowed. And in 
Wingfield V. Stratford^ H, 25 G: 2. K. B, it was holden 
by the whole Court, that there' could be no fpecial Plea 
in Trover, but a Releafe. "But as the Defendant cannot 
plead the fpecial Matter, he may give it in Evidence on 
Dane W the geneVal Iflue ; and therefore in Trover for a Gdb, 

Walter in Kent, the Defendant may give in Ertdcnce, that he was Gamef 
1682. keeper of the Manor of B. and took-thc Gun by the 22 

(2f 23 Car, 2. though the A£l do not authorize the pLead-^ 

ing 
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ing the general IfTue ; and therefore it would be other- 
wife in Treipafs for taking it. — Yet where in Trover for Yclv. 67. 
Goods, the Defendant pleaded that the Plaintiff had 
brought the like Adion again ft J, S, for the fame Goods^ 
and had recovered, and had Execution ; upon Demurrer^ 
the Plea was holden to be good ; and it was faid^ that 
whc^e the Demand and Recovery is of a Thing certain, as 
where two are bound in lool. Bond, jointly and feverally, 
there Recovery and Execution againft one is not a fiar 
againil the other : for Execution is no Satisfadtion for 
the I col. demanded: But where the Demand and Re- 
covery is of a Thing incertain, as where Trefpafs is^ 
done by two, which refts only in Damages, if the Plain- 
tiff recover againft one, that Judgment is a fufficient 
Bar againft the other ; for tranfit in Remjudicatam ; the 
Property of the Qoods is changed, fo as he may not 
feize them again..' . . 

N9ie\ In general Cafes it is not allowed to bring the saik. 507. 
Thing into Court for which the Adion is brought ; yet Str. 142. 
I have known it under particular Circumftances; where 
the Court would difcounten^nce the AdUon: And it Everard tf«^f 
appears from Mr» Barnes* s Notes ^ that in the Common j^j^^'^I^^j^^ 
Pleas it has been often done. K. B. 

The Rule feems to be, that Bona feriiura and cum- Fifher v. «. 
btoos Goods (hall riot be permitted to be brought into Pnncc, F. R"./ 
Court ; but in other Cafes they may, upon an Affidavit '76»* 
that they are in the fame Plight and Condition as when 
taken. ^ 

Where Goods are cumbrous, the Court will grant a Cook v. Hol- 
Rttle to (hew Caufe; why on the Delivrey of the Goods gate, CB. Tr. 
to the Plaintiff, and paying Cofts, Proceedings fhould ^^l *' 
not be ftaid. . Phipps, b. R. 

£aft. 7 G. 3. 



CHAPTER III. 



Of Detinue. 



DETINUE lies for the Recovery of Goods in Specie, 
arid alfo for Damages for the Detainer, and it lies 
a^ainft a Perfon who has them either by Delivery or 
Finding : Fnt as in this A6tion the Defendant may wage 
his Law, Trover is the Adtion in more Common Ufe. 

1 have 
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• 

I have already taken Notice^ that the Declaration in 
this Action muft contain more Certainty than is neccfTary 

^ R. A. 703. jn Trover ; in mott other Refpeds it agrees with that 

2 DanT. 520. A6lioB. It may be brought by one having a fpecial Pro* 
pcrty; fo, by one havin? a Property without Pofleilion. 
It will lie for* a Piece of Gold^ Value twenty-one Shil- 

Str. 142. lings ; for that is a Demand of a Thing certain : But it 

^ will not lie for Mone/out of a Bag/ though in tliat Cafe 

Trover will^ becaufe in that Adion Damages only are to 
be recovered* 

Br. Detinue And it has been faid, that it would not lie for tiawks^ 

44* Hounds, Apes or Popinjays, or fuch like Things wlych 

TLTe fene Ntttura^ though made tame; yet Trefpafs will 
lie in fuch Cafe^ becauie in that the Plaintiff recovers only 
Damages for the Taking, and not the Things themielves. 
If a Man detain the Goods of a Feme Covert> which 
came to his Hands before the Marriage, the Hu(band 
can only bring Detinue ; becaufe the Law t/ansfers the 
Property to nim, aild the Detainer is the Caofe of 

2 Ler* zox. Adion. But in fuch Cafe the Wife might join in .an 
Adlion of Trover, becauie the Inception oi the Caufe oJF 
Adion was in her by the Trover. 

If ^. deliver Goods to B. to deliver to C C. v^y 
bring Detinue againft B* for the. Property is vefted in him 

1 lU A. M. by jjjg Delivery ito his Ufe. So iif a Man deliver Gopdis 
to B. and after grant them to C. the Grantee may have 
Detinue, but not the Grantor. 

I R. A. 607. ^^ t^c Bailee of a Thing bum it, his Executpir Aall 
HOC be charged in pietinue, becauije he (hall not be charg- 
ed without a Pofieffion in himfelf 3 for the A&ion dies 
with the Perfon. 

Cr. EL 867. Where a Man comes to a Shop to buy Goods^ and 

they agree upon a Price, and a Day of Payment, and the 
Buyer takes them away. Detinue will not lie ; becaufe th.e 
Property was changed by a lawful Bargain; but if they agree 
for prefent Money, and the Buyer take the Goods away 

C». K.B. 345. without Payment, Detinue lies, becaufe the Property is not 
altered. So if a Man (ell Goods on Payment of Money 
on a Day to come, and the Money be paid, and the 
Goods not delivered. Detinue lies, becaufe the Property 

iilk. 113. is in the Buyer; but F^arneft does not alter the Property, 
'"*. but only binds the Bargain; and therefore if no other 

t^\^^ Time for Payment be appointed, the Money muft he paid 

on fetchin|; aM(^ay the Qoods : Th? Earned given t^e 
Party a Right to demand: luit a bare Demand without 
Pa^noaent is vend. After Earmeft the Vendor cannot fell 
the Goods toanothei;* without a Default jin die Vendaes 
and dierefore if the vendee do not come and pay, and 

^^^ ' ^ take 
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take the Goods » the Vendor ought to requed him ; and 
then, if he do not in convenient Time, the Agreement 
is difTolved, and the Vendor at Liberty to fell to another 
Pcrfon* 

By the Aft of Navigation, certain Goods are prohibit- Salk. 113. 
ed under Pain*^ of forfeiting them, one Part to the King, 
another to him that will inform, feize or fue for the fame ; 
any Perfon may brftig^ Detinue for fuch Goods ; for the 
bringing of the Adion vefts a Property in him. 

If 1 deliver Goods to B. who lofes them, and Z). find 2 Danv. 511. 
them, and deliver them to J, S. who has a Right thereto, I 
cwinot bring Detinue againft D, becaufe he is not privy 
to my Delivery* 

The Plaintiff muft prove an aftual PofTeffion in the 2 R. A. 703. 
Defendant, and the Detainer of the Goods precifely as 
mentioned in the Declaration ; and therefore if Detinue 
be brought for a Bond, and it is proved to be for a greater 
or lefs* Sum, it is not AifBcient. 

The Gift of the Aftion is the' Detainer: Therefore if Ro. Rep. ia«. 
Goods be delivered to Baron and Feme, the Detinue fhall 
be only, againfl the. Baron ; But if Goods come to a Feme co. L. 351. 
Covert before Marriage, the Adion mufl be brought 
agaanft the Hofband and Wife. 

If the Defendant plead mn dettnet^ he may give in Co. L. 283. 
Evidence a Gift by the Plaintiff, for that proves he does 
not detain the Plaintiffs Goods ; but he cannot give in 
Evidence that the Goods were delivered as a Pledge, l£c* 
as he mieht in Trover. 

In Detinue for a Deed, the Defendant after a general Hancock v. 
Iitiparlancey trofnotdt hie in Cur* thefaid Deed, pleaded Baddy, paic. 
that it was delivered to him by the Plaintifr and /. S, ad *^ ^'*'* *• 
^ufl^diend* fuh cfrtis conditionibujt et quod iffe pttratus eft 
ad dekberattd* cui vel quihus Cur* confidera*vit, ^c. Sid 
Mttian Conditioms Hl^t ex paf:te prasdi&i querentis 
adimpletie funt ipfi omnino ijnorat et petit quod edem J. S, 
pramuniat«r'^'^T)xt Plaintiff demurred ; put the Court , .. 

iield, a Prayer of Qarniihment may be after an Impar- • — 
lance, ideo Precept tan €ft Vic* quod per probos ff amines, l5^c. 
Sci. Fa. quod fit hit, (fc. 

*Tkc Judgment in this Adion is to recover the Thiiie 10 Co. 119. 
■itfelf; or the Vahie thereof, therefore the Jury muft^hd 
tine Vahie? and if they find Damages and Cofts, and no 
Value, it ihall not be Applied by a Writ of Enquiry. 

The Jury ought to find the Value of every particular Ibid. 
'Tbing demanded.; hut a Flock of Sheep is intire, l^t. 
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• ' Of RcpleviiK • 

THE Aft ion of Replevin is of two Sorts; i. F« 
the Detimt, 2. In the Detinuit^ and may J)e 
brought in any Cafe where a Man has had his Goods 
taken from him by another. 

Where the Party has had his Goods re-delivered to 
him by the Sheriff, upon a Writ of Replevin, or upon a 
Plaint levied before him (which by the Statute of MarU 
hriJge ihQ Sheriff may take out of the County-Couct, 
. . and make Replevin prefently,) .'the A6lion is in the L^ti- 

nuii-^ but where the Sheriff has not made fuch Replevin, 
but the Defendant ilill has the Goods, the . Adion is in 
the Detinet : However, of late Years, no Aft ion. ha^ 
been brought in the Detinet, though there is much curious 
Learning in the old Books concerning it. 

The Advantage the Plaintiff has in bringing an Aftioa 
of Replevin in tne Detinet , in Preference to ah Aftion 
o/ Trefpafs de Bents a/portatis, is, that he can oblige 
the Defendant to re-deliver the Goods immediately, m 
cafe upon making his Avowry they appear to be replevifa- 
\ . ' ble ; but as in fuch Cafes he may more fpeedily have 
ti^em delivered, to him by.Apfdication to the Sheriff in 
the common Way, it is of lio Ufe, unlefs the DeArainer 

have affined the Goods fo that the Sheriff cannot get at 

them to make Replevin; and in fuch Cafe he may orlng, 
an Aftion of Replevin in the Detinet« and after Avowry 
pray that the Defendant may gage IJeliverance ; or he 
^m, K. B. j7. jnay upon a Return of an Elongavit to the Fluries Writ 
of Replevir^A have a Writ to -^he Sheriff commanding 
him to take other Beads of the Defendant in Withernam ; 
bur if the Defendant before the Return of the Withernam 
appear to the Writ of Replevin, ^md pj^er to plead nom 
cepit, it jhall day .the/Wuhernam; for the Deftndant 
fhall not Ix concluded by the Return of an EIohga<vit, 
i , for^he^ SWid' (^n mal^e no other Return, where he. can- 
not, find the Thuvg to be replevied. 

Where the PeHon taking the Goods claims Property ih 
^em before the Sheriff, he cannot make Replevin of 
them : But in fuch Cafe the Party may fue out a Writ de 
Profrieiate probanda, upon which the Sheriff mud have 

aa 
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an Inque^ of Office ; and if upon fuch Inquifitioa the 
Property is found in the PlaiatiiF, the Sheriff fhali makft 
Replevin, aliternon\ but though the Property be found 
in the Defendant, yet the. Plaintiff* is not coiicluded, for 
he may ftili have his Adlion of Replevin, or of Trefpafs ; 
but if in an Action of Replevin the Defendant plead 
Property, and it be found for him, the Plaintiff* is con- 
cluded.— So if Goods be taken in Execution (or on a Scr. 1184. '^i 
Convidion, before Juftices) the Sheriff* (hall not make 
Replevin of them, and if in fuch Cafe the Sheriff* ihould 
make Replevin, he Would fubjed himfelf to an Attache 
nftnt; for Goods are only replevifable where they have 
been taken by Way of Diftrefs : Lord Coke therefore de- 
fines Replevin -to be a Remedy gr(;>unded upon a Diftrefs, 
being (as he fays) a Re-Jeliverance to the firft PofTeHbr Co. L. 145. . 
of the Thing diftrained, on Security given by him to try 
the Right, and to re-deliver the Ii>.iilrefs if Judgment fhall 
be againft him. 

He that brings Replevin muft have an abfolute, or at I^'^* 
Icafl^a fpiecisl Property in the Thing diftraincd; and. 
therefore feveral Men t:annot join in a Replevin, unlefs 
theybcjointenants or Tenants in Common. 

Executors may have a Replevin of a taking in ^//^j Arundd «»</ 
Tefiahris. So if the Cattle of a Feme Sole be taken, J'^jJ^'g^^^' ^*' 
and (he afterwards intermarry, the Halband alone may -Qq^^^^ *^ Ux 
have Replevin. But if they join, after Vcrdid Judg- v. Mattaii^ ; i 
ment will not be arreft«d, bccaufe the Court will prefume P. 8 G. 2. 
them joLntly instereffed, (as they may be, if ^ Diftrefs be 
taken oT Goods of which a Man and Woman were Join-: 
tenants, and afterwards intermarry;) the Avowry ad- 
mitting. the Property to be in the Manner it is laid. 

The Declaration ought to be certain in fetting forth the Aleyn 31. 
Number and Kinds of Cattle diftrained, becaufe other- Stile 71. 
wife' the Sheriff*. cannot tell how to make Deliverances/ 
it ihould be neceflfaj-y ; yet an A vQw ry may make that - - 
good which, would be bad on Demurrer, both Partiei^ 
^agreeing what the ^antum and the-NatMre of the Goods Bourne and 
arc ; as if the Declaration were for taking fourteen Skim- ^^""airc. 
mers and Ladles^ ^nd three large Pots and Covers. And 
' tbe Sheriff* -may* require the Def^nduit to ftiew him the 
Goods, .and it would be a good Return -to fay Nullus ^'c/tit 
ex parte Defendentis ad ^fiendendum Bona et C alalia. 

The Declaration ought to be not only of a Taking in Hob. 16. 
a Viil or Town, -.but dXio in quodam Loco, 'ugcai' ; but if Bullythorp j«i 
the Defendant would take Advantage of^his, he muft Turner, Tr. 16 
demur to the Declaration . & 1 7 G. 2. c. B. 
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i#« IntrcduSian So the Law 

^A Man may count of fevenl Takings, Part at one 
Day and Place, and Part at another : And if the Plain- 
tiff alledge two Places, and the Defendant anfver only 
one, f . e, if the Plea begm only as an AnfWer to Part, 
and be in Truth but an Anfwer to Part, it is a Diiconti* 
nuance, and the PkuntifF maSt not demur, but noft take 
his Judgment for that by Nihil dicit ; for if he demur or 
plejul over, the whole Adion is diicontinoed. Bat if a 
Plea begin with an Anfwer to the Whole, bat is in 
Truth but an Anfwer to Part, the whole Plea is nought, 
.and the Plaintiff n>ay demur. Where the Defendant 
arows at a different Place, in order to hare a Return, he 
mnft traverie the Place in the Count, becaufe his Avowry 
is incoofiflent with it. But where he does not inift up- 
on a Return, he may plead tum ctfit, and prove the Ta* 
king to be at another Place, for the Place is material.-^ 
This is to be underflood, where the Defendant never had 
the Cattle in the Place laid in the Declaration: acall; for if 
on the Plea of tun teftt, the Plaintiff prove that the De- 
fendant had the Cattle in the Place Isid in theDedarati- 
on, he will have a Verdid: And if the Faft be that 
the Defendant took the Cattle in another Place, and 
only had them in the Place mentioned in the Declaration 
in the Way to the Found, he ought to plead that Matter 
fpecially) 

The general Jfibeio Replevin ts mn etpit, upon which 
Property cannot be given in Evidence, for that ought ta 
be pleaded ; and it he plead Property in hiflnfelf, he 
may either plead it in Bar, or in Abatement ; bat if he 
plead it in a Stranger, it ought properly to be pleaded in 
Abatement, thoagh it may then hkewiie be pleaded in 
Bar. 

If the Defendant pkad Property, whether it be in him- 
felf or a Stranger, he fhall have a Return without making 
an Avowry for it ; but where the Plea in Abatement is of 
a collateral Matter, fuch as ctfit in miio Lies, he mtuft 
make an Avowry in order to have a Return, for he 
muft (hew it Ri^t to the Property, or at leafl to the 
Poffeffion, to have a Return : but the Plaintiff ought 
not to traverfe the Matter of the ConuflUice ; and if he 
do, and Demurrer be joined upon it, it it a Diicontin««» 
ance, and the Defendant will have Judgment. 

^ The Defendant may either avow the Taking, or juf- 
tify it ; if he avow, it muft be up^ a Right (ubfiffing, 
fuch as Rent Arrear, CsTr. and then he intitles himfelf to 
a Return ; but where by Matter fnbfequent, he is not to 
have the Thing for which the Diibefs was uken, there 

he 
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he will not be intitled to a Return, and therefore cannot 
avow« but muft juftify ; as if a Lord diilrain for Ho- 
mage, and nfkrward the Tenant die, and then his £xe* 
cQtor bring Replevin. But a Man may dizain for one 3 Co. »6. i» 
Thing, and iurow for another. 

By I r G. a. r. 19. Any Perfon diArdning for Rent, 
Relief, Heriot or other Service, may in Replevin avow or 
make Consiance generally, without fetting out a Titlc.-^ *^ ^ ^ 

By 4 G« a. c. 28. a Man may difbrain for. Rent*8eck, 
Rent of Affiae and Chief-Rents, which have been paid 
for three Years., within twenty before the firft Day of the 
then Sefiions (which was in 1731,) or which may there- 
after, be created, as in Caie of Rents referved upon 
Leafe, 

N^e% If the Oefond&nt afted as Bailiff to another, lie Salic jo> 
is not (aid to avow, but to make Cognizance, 1. e. in- 
Aead of faying hem ad'oecai CaftioH£m, he fays ^em cog" 
ffvii Captkmm. And if the Defendant make Cogni- ^'"<^*' ^•P' J** 
sance, as -Bailiff to J. S. the Plaintiff may traverfe hit 
J>eing Bailiff, for this is different tix)m Trefpafs ^uan 
Clamfitm /regit, for there, if the Defendant juftify an 
Entry by Command, or as Bailiff to one in whom he 
alJedges the Freehold to be, the Plaintiff fhall not tra- 
verfe the Command, becaufe it would admit the Truth 
of (be Reft of the Plea, viz. That the Freehold was in 
7. S^ which would be fufficient to Bar his A6don« 
Bat in Trefpafs Je Bonis ^/fortatis, Ex. gr. for taking I^*^ 
the Flaintiff't Sheep, if the Defendant juftify the taking 
chem Damage-foafantas Servant to y. S, the Plain tiff may 
traverfe the Command or Authority ; Jbr though p^. S. 
kad a Right to take the Cattle, yet a Stranger who had np 
Authority from him will be liable. 

. C And there is a gneat Difference between a Juftificatioa S«Uu loj^ 
in Trefpafs, and an Avowry in Replevin, in another 
Iteijpedt Ex. gr. for an Amerciament in a Court-Leet | 
in the Juftification it is neceflarv for the Defendant to fet . 
forth a Warrant or Precept, cfc. but not to aver thei 
Matter of Prefentment, becaufe his Pleads only in£^ 
cnfc ; but in Avowry he ought to aver in Faft that the 
Plaintiff committed the Crime for which he is amerced, 
Wcaofe he is an Ador, and is to recover, which muft be 
opon the Merits,) 

In Trefpafs for breaking and entering the Plaintiff's Vehr* i^S* 
Houfe, and taking his Goods, the Defendant pleaded, 
that the Hoofe is Parcel of an half Yard-Land, hotden 1 

4oi the Barl of NfthumherUnd, by Homage, Fealty; '^ 

Efcnage i&certaio^ Suit of Coiurt, ifeclofing Us Park 

£ 3 wiKk 
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i^n Intro^uBicn to the Law 

with Pales, and Rent of a Pound of Cbmyn; and for 
three Years Rent Arrear, and for the Homage and 
Fealty ot the Tenant, he, by the Eari's Comnkand en- 
tered and took, ^V. The PlaintiflF traverfcd the Tenure 
^'".^ ef forma. Special Verdidt that he held of the Earl 
by Homage, Fealty, incloiing his Park, Rent of a 
Pound of Comyn, ct non cliterx and Judgment for the 
Defendant j for though the Verdict do not agree with 
the Plea in the Manner and Nature of the Tenure, yet 
it agrees in Subilance in the Point for which the Dif- 
trefs was made; and that is fufficient : For there is a 
Difference between Trcfpafs and Replevin, for in Re* 
plevin it behoves the Avowant to make a good Title 

in omnihits. 

If an Avowry be made for Pent, and it appear by the 
Detendant*s own (hewing, that Part of it is not yet due, 
yet the Avowry will be good for the Refidue. In fuch 
Cafe the Avowant mud abate his Avowry qii§ad the Rent 
not due, and take Judgment for the ReH; but if it ap* 
pear that he has Title only to two undivided Parts of the 
Rent, the Avowry (hall abate. So if the Avowry be 
for Part of a Quarter or Half a Year's Rent, he muft 
(hew hew the Reft is fatisfied, or it will be bad. 

In Avowry for Rent and a ncmine Petna together, 
without alledging any Demand of Rent, the Avowry is 
good for the Rent, though it will be ill for the Penalty. 

Avowry for Rent due at a latter Day, is no Bar ia 
Avowry for Rent due at a former Day ; but an Acquit a 
tal under Seal is ; but if not fealed, contrary Proof will* 
be admitted. ^ 

..By. .the 32 A/, a. r. 37. The Executors and Admini- 
ftrators of Tenants in Fee, Fee Tail, or for Life, or 
Rent Services, Rent Charges, Rent Seek and Fee Farms, 
may di(h'ain upon the Lands chargeable, fo long as they 
remain in the Poffeilion of the Tenant, who ought to 
have paid ; or of any other Perfon claiming under him 
by Purchafe, Gift or Decent. The like Remedy is 
given toHu(bands after the Deaths of their Wives, and 
to other Perfons after the Death of the Ctftui qut njte. 
Lord Coke fays, that the Preamble concerning the Exe- 
cutors and AdmiBiftrators of Tenant for Life, is to be 
intended of 'Tenant pur outer 'vie, fo long as Ceflui que %fie 
liveth : However it has been (ince determined to extend 
to all Tenants for Life. 

Tenant for Life of a Rent- Charge confeiTed a Judg- 
;ncnt, which was extended by Elegit; Tenant for" Lite 
die(t> Co^tfcc .4i^rsanedt; and in Replevin .^vQwed fpr 

the 
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the Ai-rears incurred in the Life of Tenant for Life ; 
and upon Demurrer the Difkefs was holden to be bad, 
and not warranted . by the Statute. i . Becaufe the 
Cafe of the Conufee is not enumerated in it. 2. Be- 
caufe he comes in the Poft» and not under the Tenant 
for Life. — The Executor of a Grantee of a Rent- 
Charge for divers Years, if he fo long live, is not with- 
in the Statute. 

Lord Coke {aysy if a Man make a Leafe for Life, or 
a Gift in Tail, referving a Rent, this is a Rent-Service 
^within the Statute ; from whence it may be inferred, 
thsrt he thought that a Rent referved upon a Leafe for 
Years was not within it, and I apprehend that it is not, 
for the Landlord is not Tenant in Fee, Fee Tail or for 
Life of fuch a Rent ; and it is the Executors of fuch 
Tenants only, who are mentioned in the A(Sl. However powel*»«f 
in Trefpafs where it appeared the Defendant had difi Killidc at 
trained the Plaintiff's Goods for Rent due to his Teftatar Wcftminftcr 
upon a Leafe for Ycars^ Lord Chief Juflice Lee held it ^* *5 ^^* *• 
to be within the Statute, and the Defendant obtained a 
Verdia. 

The A€t does not extend to Rents out of Copyholds. YcW. 135. 

By 21 H. 8, c. i^. If the Avowry, Cognizance or 
Juflification be found for the Defendant, or the Plaintiff 
be nonfuited, the l)efendant fhall recover fuch Damages 
and Coib as the Plaintiff would have had if he had re* 
covered* — ^But note^ this A61 mentions only Perfons i jones 135. 
avowing oi making Cognizance for Rents-Service, Cuf- 
toms. Services, Damage Feafant, Of for other Ren^ 
or Rents ; fo that it does not extejEid to an Avowry for a 
Nomine Pcen^, or for an Eflray ; and therefore, if in 
fuch Cafe Damages and Calls were g?Ven« the Judgment 
would be rev^rfed. 

In Replevin the Defendant avowed for 36I. Rent for a ^^ t .-, 
Year and half: The Plaintiff pleaded Payment of I2U ••'"^^^ 
and Iffue thereon, and another Iffue as to* the 24I, The 
firft Iffue was found for the Plaintiff, and Damages and 
Coils taxed by the Jury i . But the fecond Iffue being 
found againil the Plaintiff, fo that the Defendant was. 
entitled to a Return and to Damages and Cofts, it wa^ 
upon Motioa holden, that the Jury finding Damages 
and Cofls £)r.the Plain;iff was void. 

By 17 Car. 2. c. 7, If t;he Plaintiff in Replevin b^ 
nonfuited before .Iffue joined, the Defendant making a 
SuggefUon in Nature of an Avowry or Cognizance for 
&ent» the Court fhall award a Writ to enquire of the 

£ 4 JUns 
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Rent in Arrear, and of the Value of the Diftrefs. Note ; 

Coop«r and It has been the Cuftom ever iince this Statute (as it was 

Shcrbrook, ^ before) to enter Judgment for a retorn* hahend* \f hvLl 

E. 32 G. 2. notwithilanding the Defendant may enter a SuggeiHon 

' On this Statute, and a Writ of fecond Deliverance will 

--' be no Super/edeas to fuch Writ.^Thc whole Faft is to 

be proved, and may be litigated on tke Writ of En- 

• quiry. 

fBy the fame Statute, in Cafe the PlaintifF be nonfuited 

after avowry or Conufance made, and Ifluc joined, or 

if the Verdid Ihall be given againft him, the Jury fhall 

at the Prayer of the Defendant enquire concerning the 

Sum of the Arrears, and the Value of the Goods and 

Cattle diflrained, and thereupon (hall have Judgment 

for fuch or fo much thereof as the Goods and Cattle 

- dillrained amounted uixto. But in fuch Cafe, if the 

^^* Jury omit to enquire of the Value of the Rent Arrear 

or of the Cattle, it cannot be fupplied by a Writ of En- 

\ quiry, becaufe the Statute confines the Enquiry to the 

Tucket and \ Jury impannelled in the Caufe. Therefore in fnch Cafe 

Stevens, P. xh^ Defendant muft take Judgment de retorno habendQ 

C rth'\62 ^^ Common Law; but it is not the fame upon zi H, 8. 

nor upon the 43 El. c, 2. if the Defendant avow as 

. , Overleer for a Dillrels for a Poor's Rate, becaufe if the 

Fiwcct % G. 2. J"^y ^^^ enquired, it had been as an Inqueft on which 
no Attaint would have lain, and the Statute does not tie 

Saik, 95. ■ it up to the fame Jury. And if the Plaintiff being non- 
fuited bring a Writ of fecond Deliverance, though it 
will be a Super/edeas to the Writ de retorno habimdo, yet 
it will be none to the Writ of Enquiry^ 

Ca. K. B. ' Note ; irt Writs ,of Enquiry the Jury fet their Hands 

519, 610. and Seals to the Verdict; and upon the Trial of fuch 

V/rits the Jud^c of Niji Prius is only Affiftant to the 
Sheriff and has no judicial Power: and if the Parties 
come to any Agreement at the l^rial, the Way is to 
bring it to the Judge to fign, and after move above to 
have it made a Rule of Court. 

The Writ of fecond Deliverance is a judicial Writ de- 
pending upon the firil Original, and is given by 13 f. i. 
r. 2, which recites, that after th.6 Return is awarded the 
Party dillrained does replevy again, and fo the Judg- 
ments given in the King's Courts takenoEffe£i; where- 
Ibreit enadls, that when Return is awarded to theDif-. 
trainer, the Sheriff (hall be commanded by a judicial Writ 
ip make Return^^ in which it fliall be expreffed> that the 

Sheriff 



Relatrce to TrirJs at Nifi Prius. 59 

ShcriiF fhali not deliver them without Writ, making 
Mention of the Judgment. And it further enacts, that 
if the Party make Default again, or for any other Caufc 
IReturn of the Diflrefs be awarded, being now twice re- 
plevied the Diftrefs (hall remain irreplevilablc. 

By 4 (^ 5 Ann, c. J 6. The PJaintifF, with Leave of 
the Court, may plead as many Pleas as he (hall think 
neceifary ; and if a Verdid be found on any IfTue for the Bright tnd 
Defendant, Cofts ihall alfo be given ; unlcfs the Judge J**^^^*^^* ** ^* 
certify- that the Plaintiff had a probable Caufe to plead ** 
fuch Matters. 

Z If IfTue be joined on the Property, the Defendant may Codb. 98. 
give in Evidence, the Plaintiff's having the Cattle in Mi*/ ^ 
ligation of Damages.^ 

If the Plaintiff plead riens Arrear in Bar to an Avowry 
for Rent, he cannot upon fnch IfTue give in Evidence 

If the Defendant avow the taking Damage Feafant, Priog and 
and the Plaintiff prescribe for Common for all common- ^"^/V^p 
able Cattle, and upon Iflue joined thereon, give in Evi- ^Jjj^,™^ 
dence Common for Sheep and Horfes only, this will not 
maintain the IfTue ; but if he had a general Common, 
and prefcribed for Common for any particular Sort of 
Cattle, it would be good. 

If a Man prcfcribe for a certain Number of Cattle, it Raynu 7»6. 
is not neceifary to fhew they were levant and conchant, 
becaufe it is no Prejudice to the Owner of the Soil, the 
Number being afcertained : But if the Prefcriptlon be for 
a Number uncertain, they mud be levant and couchant; Handing tf«i/ 
but a Prefcription for all Cattle levant and couchant will Johnfon, M. 
be^ood ; and need not be for all his Cattle ; forLevancy * y^*** 
and Couchancy are a fufiicient afcertaining what Cattle * ** ' 54» 
may be put in, for no more fhall be faid to be levant and 
couchant than the Land is fufficient to maintain, and if 
the Plaintiff were guilty of any Fraud as to that, the 
Defendant may take Advantage of it in pleading. If the 
Jury find the Plaintiff has Common by Prefcription 
prout he has prefcribed, payii^ for it every Year one Lorclace Md 
Penny to the Defendant 5 the Plaintiff fails in his Pre- Reynold^ 
fcription, for it is intire, and the Payment of one Penny. C*"' E» 54^» 



Parcel of it. But m Grayy. F/etcher, where the CopV- ^^i* © 

T r J 5 Co. 78. 

. J"*/ «>"n^ Cr. Bl. 40c. 

he had Common frout he had prefcribed, but alfo found 



holder prefcribed to have Common, and the 



that the Copyholders of that Manor had ufed to pay to 
the Lord a Hen and five Eggs yearly fro eadem Communia^ 
it was adjudged to be well ; for they were two Prefcriptions, 

and 
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and the Diflindion between this Cafe, and the Cafe of 
Lo*velace and Reynoldsy was taken and allowed in Ktnch'm 
and Knight, Mic^ 23 G. 2. 

So if a Man prel'cribe for Common appendant to 500 
Acres in four Towns, and the Evidence is, that it is ap- 
pendant to 200 Acres, in two of the Towns only, this 
will not maintain the lifue ; but if he prefcribe for Com- 
mon appendant to his Houfe and 20 Acres, and upon 
Evidence it appears that be has but i3, that will main- 
tain his fifue. 

If a Man avow taking the Cattle, Damage Feafant, 
apid the Plaintiff plead Tender of Amends and a Refiifal, 
he (hall recover Damages for the Detaining, and not for 
the Taking, becaufe tlie Taking was lawful ; but if the 
Tender were before the Taking, the Taking is tortious ; 
if after impounding, neither the Taking nor Detaining 
is tortious. And after the Avowant has had Return 
;irreplevifabie,..yetif the PlaintiiFmake fufficicnt Tender, 
he may have Detinue for the Detainer after. 

In an Avowry for Rent the Plaintiff may plead a Tcn- 
" der and Refufal, without bringing the Money into Court ; 
Becaufe if the Diltrefs were not rightfully taken, the 
Defendant muil anfwer the Plaintiff his Damages. 

Note ; That in order to prevent vexatious Replevins 
of Diftreffes for Rent, the 11 G. 2. c. 19, enafts, that 
Sheriffs and other Officers granting Replevins, fhall take 
from the Plaintiff, and two refponfible Perfons as Sure- 
ties, a Bond in double the Value of the Goods diflrained 
. (to be afcertained by Oath) conditioned for profecuting 
-the Suit with Effedl, and for a Return of the Goods; 
..and the Sheriff is authorized to afiign the Bond to the 
Avowant or Perfon making Conufance ; and if the Bond 
be forfeited, the Avowant may bring an Aftion in his 
own Name, and the Court may. by Rule give Relief to 
the Parties, Cffir. 

It has been holden, that an Adion upon the Cafe will 
lie againfl a Sheriff for taking infufEcient Pledges, and 
that without any previous 5^/. Fa. againft the Pledges. 
In fuch A6lion againft the Sheriff, fome Evidence 
^'^^!sLnt^ ^^^ ^ Siven by the Plaintiff of the Infufficiency of the 
•tWeftroinfter, Pledges or Sureties; but' very flight Evidence is fufficient 
C. B. • to throw the Proof on the Sheriff: For the Sureties are 

Tr.wG. 3. 'known to him, and he is to take Care that they are fuf- 
Acient. 

In 
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Tn Replevin, both Plaintiff and Derendant arc-Aflon, z^MntKd 
therefore either Party, may carry dowa the Caufe ; and Smirt, Tr. 
if the Defendant give Notice', aud da not go on to Trial, * C. 3. 
tlie Coort will give Co&* againft him ; ibr the fame Rea- 
fon> the Defenoant may not move for Judgment of non- 
lait, unlefs the Plaintiff have given Notice of Trial. 



C H A P T E R . V. 

Of Rcfcous. 

RESCOUS i« where the Owner, or other Perfon, _ 

takei away by Force a Thing diftrained from the • • • °** 
Perfon diftraining, but the Perfon muft be aftualjy in 
Pofleflion of the Thing, or elfe it is no Refcous ; as if a 
Man come to make a Diftrefs, and he be diRujbed to do 
it; bat the Party may bring an AAion on tile Cafe for 
this Difiiirbance. 

The Plaintiff ought to count for what Rent or Ser- y ^ ^ 
vices he took the Dillrefs, and the Defendant may tra- ' ' ' ' - 
verfc the Tenure. 

If a Man fend his Servant to diflrain for Rent, Wr. and Co. L. 47. 
Refcoos be made, the Mailer fhall have the Writ, and he ''°* 
may join in the Writ for the Affault and Battery of the *'"■ **^' 
Serruit. 

If a Difirefs be taken withoot Caufe, as where no Rent 
iidue, one may make Refcons before the Cattle isim- - •- 

poanded. So if the Owner tender the Rent before the 
Diftrefs taken. Cr. J. 46S. 

If a Man dillrain 40 Sheep of ..j.'s, and asmanyofB.'s 
Damage Peafant, A, cannot by Beafon of the Right of 
Common in the Place where, and that he could not Icparate 
his Sheep from B.'s, juftify refcuing B.'s Sheep with hi9C».Li iGi. 
own. N. B. The Beafts muft be Damage Feafant 
at the Time of the Diftrefs, and if they were Damage c». K.B.6fo. 
Feafant Yefierday, and again To-day, they can only bo 
diftrained for the Damage they are then doing. But by 
U G. t. t. ig. If the Leflce .fraudalmtly convey his 
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Goods from the Premiies, the Leflbr may within thirtf 
pays feize them as a Difb^s, where^ver foand. 

If the Defendant plead Not Guilty, (which is the 
general Ifihe) he cannot give in Evidence Non-»Tenareof 
die Plaintiff who diJftrained for Rent, but he ought to 
plead it. 

But this Adion is rarely brought now-a-days, bat a 
fpecial A6^ion upon the Cafe> in which Non-Tenure 
might be given in Evidence on the general Iflue. — Note ; 
by 2 IT. W M. f. 5./ 4* ^^c Plaintiff (hall recover treble 
Damages, if theDiftrefs beforRent, in fuch Adion npoa 
the Cafe for an unlawful Refcous. 

Refcous may likewife be made of any one taken ap on 
legal Procefs, and for fuch Reipous the Plaintiff may 
bring an Adion of Refcous, or an AdUon on the Cafe 
againil the Re(caers. To fupport his Adion, it will be 
neceffary for him to prove, 1. The original Caufe of 
Adion. 2. The Wnt and Warrant; which muff be 
by producing fwom Copies. 3. The Arreft to (hew it 
legal. 4. In Point of Damage, it is expedient to prove 
that the Perfon arrefted became infolvent, or not to be 
fbnnd ; but this is not neceffary, (or the Defendant beine 
guilty of Violence againft the Procefs of the Law (hafl 
have no Favour. However he may give in Evidence, in 
Mitigation of Damages, the Ability of the Perfon arreft- 
ed or that he is ftill amenable to Jnftice ; yet if the Jury 
give the whole Debt in Damages, the Court will not 
grant a new Trial. 

The Perfon refcued may be a Witnefs (or the Defendant, 
and though he be particefs crimiMts, if the Defendant 
be guilty, yet it (hall only go to his Credit. 

Note ; that bare Words will not make an Arreft, bat 
if the Bailiff touch the Perfon, it is an Arreft, and the 
Retreat a Refcous. On a Motion for an Attachment 
aeainft three Perfons for a Refcous of a PeHbn taken in 
Execution, it was objeded that tliere had not been a 
legal Arreft, as th^ Bailiff had never touched the De- 
fendant — ffr Curiam, this is a good Arreft; and if the 
Bailiff who lias a Procefs againft one, fays to him when 
he is on Horfe-back, or in a Coach, *' Yoa are my 
Prifoncr, I have a Writ againft you," upon which he 
fnbmits, turns back or goes with him, though the Bailiff 
never touched him, yet it is an Arrell becaufe he fubmit- 
ted to the Procefs : but if inftead of going with the 
Bailiff, he had gone or fled from him, it could be no 
Airdt unle6 the Bailiff had laid hold of him. 

By 
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By 2^ Car, 2. c, 7. /. 6. An Arrcft may be made on 
a Sunday for Treafon, Felony, or Breach of the Peace; Salk. 78. 
but in other Cafes, an Arreil on a Sunday is void, info- 
much that the Party may have an Adion of falfe Impri- 
fonment; But a Perfbn may be re- taken, on a Sunday ^ 
when arrefled the Day before. So Bail may take their > Mod.ajo. 
Prifbner on a Sunday ^ and render him on the next Day. 

Chief Jailice Holt doubted whether an Arreft made by 6 M. six* 
a Bailiff^s Servant would be lawful, even though in the 
Prefencc. of a Bailiff;, and yt^he^e the Bailiff fent bis Fol- 
lower sp Stairs to arreft a Man who was refcaed by the 
Defefidant* referved the Cafe for his Opinion. But novK- 
ft)erer fuch a Cafe might be determined;, yet it would cei:- 
tsdnly not be good, if the Bailiff were not fuodam wdo 
iQ his. Company. 

It is net neceffary to (hew the Warrant, or to tqll. 9(t Cr. J. 4^5. 
whofe Siiit yoB arrefl him^ unlefs he demand it: And if 
yoo have two Warrants in. your Pockets agaiAft.^m.aittd ^'"_ 

produce neither, if he be refcued, either Party a^ .wbole . '. . 
Suit the. Warrants were made out. |nay bring .«n A^on 
againff the Refcuers. 

If the Party refcued were taken upon Procefs Qf;Exe- Cr. J. 419^ 
cntion, the Sheriff may maint^iin an Action ae^^inft the 
Refcuers, becaufe he is liable to an A^oaof Efcs^; 
for he cannot return a Rcftious as he may. upon mefne 
Procefs. But if the Priioner h^d beenonce in Gaol upon x R* R« 44^* 
mefne Procefs, the Sheriff ought at his Peril to keep him, 
and a Refcous from thence is no Excofe for him, neither 
is it an Excnfe where the Shetiff is bringing him up by 
Habeas C§rpus ; and consequently in fuch Cafe likewife, i Str. 434* 
he may have an Adion againft the Refcuers. . . 

In the Return of a Refoou^, it is not necefllauy to aver xyf^%i%^ S« P» 
the Place where, the Refoous wsft. made, if the Place of 
^ Arreft be ihewn, ibr the Refcous ihall he intended to 
be in the fame Place.^--It feems as if fuch a; Return is 
trtrerfable. Rix v. Clmrk and others,, Tr. 29 C«r. s. 
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Of Cafe for Mifl>cbaviour in an OiEce, Truft or Duty. 
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NOTHE R Aaion whith may be brought for an 
Injury afFcfting a Man's perfonal Property, is Trrf- 
pafs ; but as that lies likewife for an Itijury affediing his 
feal Property, I ihall defer what I have- to fay upon it to 
•thenext Book, and proceed in the prefent Place to take 
Notice for what Mifbehaviour in an Office, Trud or 'Da«> 
*ty, ah 'Aftibn'dn 'the Cafe will lie* 
Bag*s Cafe, ii ' It-isthc proper' Remedy for all falfe Returns by a She- 
Co. Walker onii riff. '^ if i a Mayor, lie. rilturh a^good Caufe io^lMm. 
Griffith*s, M. / i^i^^- the'-l!lalter of which is- -falfe ; though now by 9 
a6 GcQ. 2. Ann* e,'2o:/. 1. the Party may in many'Cafes ttaverfe the 
Return, and is not put to his Afiion. »•' '. ..^ . . 
. • • (Note I an- Adlion ibr a falfe- Return ought* to be laid 

either in the County of Mitfitii/^x,^ whcrt the Return i) 
Or Ih the County where It was mside.) ■ ' ' 

So for a wil6il Mifbehaviour in a miniflerial' Office, 



1 Vent. 55. 



ft Lev« 55. 



• < > • 



rLeon* 323*. 



8 Co. 141. 



Carth. 146. 



I Sauod. 37. 



by which the Party is damnified ; as defying a Poll to one 
-who llands ' Candidate for an derive Office ffuch as 
firidgema&r) ; and it need not be averred in the Declara- 
tion, that he would have been chofen if the Poll -had been 
caken* • So for refuting to talte his Vote at an £ledio~n. 
So for not returning him' whoi^r^dy chofen. 
" If ^ Servant be robbed, <and' he go to a^Jnllice>^ of 
Peace, and pray to be examined couching the 'Robbery; 
and the Judi^ reRnfe to examine Um, fo that I^araitliere* 
by damnified,' an^ cannot proceed 'again ft the *Hnndr^» 
I may have .an Action againft the. Juftice.- . :..• : . ■ 

If a Sheriff or any other Officer fuffer any Perfon who 
is arrefled, or taken in Execution, to efcape, the Party 
at whofe Suit, ^c, may have a fpecial Adlion on the Cafe 
againft him ; and it is not neceftary to fet forth all the For- 
malities required by Law in other Cafes ; and therefore, 
if upon a Judgment by a Teftator, his Executor bring a 
Sa\ Fa. and have Judgment, whereupon a Ca.^a, iflues 
and the Perfon is taken andefcapes; in an Adtion againft 
ti^e Sheriff the Plaintiff may declare briefly upon the 
Jiadgmenfin the 5c/. Fa. But if he declare that he fued 

out 
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out a Writ of Execation, without fetting forth any Jud?- Cr.^r-igB.' 

ment, it will be an incurable Fault ; for by this Means Sty. -iji. 

the Defendan t lofcs the Benefi t of pleadi ng Nul tiel Record* .*.!_ * • ^ . 

But though Error be in the Procefs, the Bherifr' canndt .- -£/■'-. ' 
take Advantage of It- v . ^, ... , ■ 

Yec where an A£lion was brought a^ainft the Marfhal Ekifis mnd AfH^ 
of K. B. for not receiving a Copy of a Declaration againft ****> Wid.- ijr^i. 
a Prifoncr per quod he loft his Suit ; it appearing that the P**^ i^^'Ch; J. 
Declaration was teadered at the Prifoh, before the Bill . .r. . 
was filed^ the Plaintiff was nonfuited, though it was 
ftrongly iniifted that an Officer could only take Ad- -' ' • 
vantage of Procefs being void, and not of itd beiii^ 
voidable. - -^ 

And where a Ca. Sa, was executed t>n' a- Judgment March 8. 
^ven in an inferior Court in Debt upon -a^Bond mad^ Po^ 65. 
txtra Juri/di3ianem^' 2iXi6i an Efcape, thd Goart held no 
Adion would lie for thf Efcape ; becaufe coratn nohjudici. 

Cafe will- lieYor tH« Party againft the Sheriff;- for an Tixzf^'^t^ 
Efcape fu£ferdd upon an Oatlawi^ or mefne Proc6^s ; for 
though the Party is in Cuftody merely at the Suit of 'the 
King^ and the Plaintiff has no Intereft in his. Body, yet cr. E. 652. 
he cannot have his Outlawry referved without Security S. P. 
firfl given to appear to. a new Original. 

If the Plaintiff declare tjjat he hkd 7. 5. 'and his Wife j sid. 5. 
in Execation, and that the Defendant fufFered them to 
eicape, and the Juryfihd (pecially thaf<ilt0Huiband only 
was taken in Execution -(it being a Debt due from the 
Wife before Coverture,) and that he efo^i^ped) he fhall 
have Judgment ; for the Subfbince OtjVhe Iflite u fownSi 

$0 if both Baron and Feme b6-4:aken in' ExecutiiCtdi i R* A. 810. 
and the Feme be foffered to efcapfc;; an^jftdlkHi will lie^ ^' 5- 
though the Bbroh cbntitiae tii PriftjfB. ""^. ^' 

So if the Jury find that J. Si Wal tii<leiii»by the formeii Cr. J. 380. 
Sheriff, and that he was legally itt -thB* Cuftody of the 
Defendant, who fuffered himto ^ftkj^eft-- So if they fi hd^®^- 55- 
he was taken on an Mas ^ai ^^.'whtfre' the* Plaintiff de- '' ^' ^ 
dares on Ca, Sa. So if the Efcape be proved on anothef * 

Day> if it be before- the Adtion commeilctdw • 

So if it be alledged that the Pfiibner' was furrendered Oats atid Ma- 
to him in the Parifh of B* and it is'j>rt)ved to be" in the chin. Tr. 90,1. 
Pariihof^. for the Surrender is- -die* material Thing, P*'^*^"^' 
and it differs from ' Trefpafs, wk^re every Part of the 
Declaration is^efcriptive. ' 

■ .: ■ - ; ..:^;.o:-J r. ■:.:. . . The 
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TiUar smd The Plaintiff need neither produce the Ca, Sa. cor the 

Snttos, P.«. Copy of it, but the Return of it is, fufficient, and the 

G%Sl"^ Cfl. Sa. need not be fct forth in the Declaration. But if 

Saik« liSS* \^ ^ ^^^ ^^^^^ ^^^^ ^ 5i7/r// that it ilTued on fach a Day, 

Jobnlba swd i^ ^^7 be doubtfiil whether he ought not to proTe tke Ca, 

GaMPit Exoo ^if • wi^h the true Tefte ; otherwife againft the Shcrif , 
s69ty perli«li»tbe Warrant is fufficient Evidence, though it would not 

SAlk^MSS. be fo for him. 

s Rsym* xoo. • '^^^ Confeffion of the Under-Sheriff is Evidence t* 
gainft the Sheriff, becaofe in Effed it charges bimfelf. 

Carth. 148* ]f it appear in Evidence that the Prifoner was taken 

Ante 64. upon a void Judgment, the Plaintiff canncft recover ; 

out it is otherwife in the Cafe of an erroneous Judgment. 
Note; ^ybere the Court in which Judgment was ob- 
tained haa Cognizance of the Caufe, the Judgment is 
only erroneoQs } but if the Court had no Junfdidion, 
it is void. 

Cfc £• iSS, . ^ where the Defendant is taken on a Ca* Sa* iffued 
-after the Year, and efcapes. Debt will lie againft jdie 
Sheriff, though the Proceis erroneoufly awarded $ ior the 
Sheriff may juftify in an Adion of falfe Impriicmment, 
and therefor^ .m^y not fet him at large. 

Silk. 174* Note ; That if A, be in Cjiflody at the Suit of B. and 

aWrit.be delivered to the Sheriff at the Suit of D. the 
Deliveiy of the Writ is an Arreft in Law; and if J. 
efcape,. Z>. nay bring Debt againft tjie Sheriff fox an 
Efcape. 

2 Ler. 85, If the Plaintiff declare, tbat wliereas he bad a good 

Canfe of Adion agajnft J. S. aad fued out a Lattiai 

. . . againff him^, |hat ihc. Defendant arr^ed him, and fuf- 

fered him tft efc^e ; be muft prove a Caufe of Adion, 

elfe he will be nonfuited ; though the Caufe of Adion 

seed not be for the fame Sum mentioned in the Dedara- 

ti<m : Bat if the Declaration be of a Latitat in a Plea of 
• Trefpafs, and, the Writ produced be in a Plea of Tref-* 
pais, g^e etiam BilUt to\. it will not fupport the Dedara* 
ti«n. . . ^ .■:.... 

X R. A* SdS* ^^ ^^c Prifon take Fire, or be broken open b^. the 

4 Co* 84* King's Enemies, . by Mefins whereof the Pri(bners fcfcape, 

this will excofe the. Sheriff; but it is otherwife. if the 
Prifbn be. broken '0||en by the King's Subjeds. 

If a Prifoner in Bx^otion efcapf without the Affent of 
the Sheriff, and he make frelh Suitj and retake him be- 
fore any Adion brought againft him, this vnW excnf^^ 

him^ 
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him: But by 8 ^ 9 /iT. r. 26. f. 6. he cannot give 
this ia Evidence^ but mufl plead it, and mud likewife 
make Oath, that the Prifoner made fuch Efcape without 
his Confent, Privity or Knowledge, 

If the Plaintiff in his Declaration fet forth a volantary i Vent. in. 
£fcape» the Defendant may plead that he retook him 
.upon fre(h Suit, without traverfing the voluntary Efcape ; 
for the alledging it is in no wife neceffary to this AdUon, 
but fhottld come in in the Replication. 

Note ; For a voluntary Efcape an A6bion will lie againft Salk* x8* 
the Gaoler as well as againft the Sheriff, becaufe he is a 
Wrong doer ; but for a negligent Efcape it will only lie 
againft the Sheriff. 

And note, that to prove a voluntary Efcape the Party Rex v. Wir- 
efcaping may be a Witnefs, becaufe it is a Thing of ^^ *>f|Jl**^ 
Secrecy, a private Tranfadion between the Prifoner and 
the Gaoler. 

If a Man efcape in Efftx^ and be feen at large in Hert" Walker mni 
firJJhire, the Plaintiff may lay his Adlion in Hertford^ Gnffitl" M. 

finre. . . *^ °* ** 

If the Defendant ple^d no Efcape, he cannot give in 
Evidence np Arreft ; for he admits an Arrefl by his Plea. 

If the Prifoner being oat on Bail come and furrender Salk. 272* 
himfelf, entering Reddidit fe in difcharge of his Bail in 
the Judge's Book, and the Plaintiff's Attorney accept 
Kim in Execution, and file a Committitur, and the Pri- 
foner efcape, the Marihal is not chargeable without No- 
tice, either by ferving him with a Rule, or entering a 
Qtmnuttitur alA) in his Book, without proving the Par-, 
ty afhially in Priibn. 

If a Sheriff, by Colour of an Habeas Corpus, fuffer the 3 Co. 44. 
Prifoner to go at large, it is an Efcape :— ^So it is, ac- 
cording to Fitx Jejffries's Cafe, i Sid. 13. if the Prifoner 
being m Execution be brought upon an Habeas Corpus ad 
ujtificttndum. However, this does not feem a Point in- 
tirdy fettled : About the 1 1 of G. 2. all the Judges met, 
suid feven inclined againil allowing the Writ, and £ve for 
' it; ' bat they came to no fixed Refolution; and in Fa£l, 
foch an Habeas Corpus is frequently granted. 

Acccn-ding to a MSS. Report of MofedelW Cafe, E. 26 » M. 116. 
(:». 2. The Court of K. B. held, that if a Judge of 3 l^«t- S'- 
that Court granted fuch an Habeas Corpus for a Prifoner ^°^* 
in Execution in the Marjbalfea» it would be a good Juf- 
tificatioo for the M^jJbal, becaufe the Prifoners there are — 
ondcr the Government of the Court of K. B, But Lord 
Ch. Juft. Hales, doubted if fuch an Ha. Cor. were granted 
by another Court, than that to which the Prifoner be- 
longed. 

F If 
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I Str. 435. If the Sheriff arrcft the Party on mefne Procefs, and 

he is refcued in going to Gao]> it will be a good Excnfr 
for the SheriiF; bat if he be once within the Walls of the 
' ' Priibn, a Refcue from thence by any but common Ene- 
mies, win be no Excnfe. If a Company of Rebels break 
the Prifon, and let out the Prifoners, the SheriiF is 
anfwerable: So if the Prifoner be refcued in bringing him 
to a Judge's Chambers (or elfewhere) upon an Habeas 
Corpus* 

Cr. J. ^57« ' Note ; By an equitable Conftrudion of Weft. 2. and 
I R. I. r. 12. an Adion of Debt lies for an Efcape in 
Execution ; but if one have Execution on a Statute of 
Lands, Goods, and Body, and the Prkbner efcape, yet, 
becanfe the Lands remain in Execution, Debt will not 
lie, bnt only an Adtioti on the Cafe. 

Fitig* S96. And note. That it has been holden, that if the Plain- 

tiff in an Adion againd an Hundred being nonfuited, 
and Judgment entered for the Cofts, the Party be taken 
in Execution on a Ca, Sa, and efcape, the Hundred may 
bring Debt againii the Sheriff for the Efcape. 

By 8 JfT 9 ^. 3. f. 26. /. 8. If the Keeper of any Pri- 
fon, after one Day*s Notice in Writing, refufe to fhew 
any Prifoner committed in Execution, to the Creditor or 
his Attorney, fuck refofal fhall be deemed an Efcape, / 
9. And if any Perfon defiring to charge another with 
any AdHoncMr Execution, fhall defire to be informed by 
the Keeper of the Prifbn,* whether fuch Perfon be a Pri- 
foner or not, the Keeper fhall give a true Note in Writ- 
ing thereof to fuch Perfon upon Demand at his Office 
for that Purpofe, and fuch Note fhall be fuificient Evi- 
dence, that inch Perfon was at that Time a Prifoner in 
a£lual; Cuflody. And in fuch Cafe delivering the Writ 
to the Sheriff* will be fufficient to charge the Prifcmer 
with the Adion> and to fobjed the Sheriff* in cafe of an 
Efcape. 

3 Co. 71* Where a new Sheriff* is appointed, his Predecefibr 

ought to deliver over all the PHfoners in his Cuftody, 
charged with their refpedlive Executions ; and if he omit 
any, it is an Efcape; but if a Sheriff die, the new one 
mufl at his Peril take Notice of all Perfons in Cufto- 
dy, and of the feveral Executions with which they are 
charged^ 

And by 3 G. i . The Under Meriff is anfwerable till a 
new Sheriff is appointed. 

Note; 
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Note; That an Affi^nment of Prifoners by an Under- 2 Birnes 259. 
Sheriff to the fucceeding High Sheriff, (though xiot by 
Indenture) is a good Affignment. 

If a Man in Execution efcape» and return again, and a Ur. 209. 
afterward be made over with other Prifoners, and then 
snake a fecond Efcape, the fecond Sheriff ihall be charge- 
able. 
(in an A6don on the Cafe againft the Warden of the Rarenfcioft 
Fleet, it appeared in Evidence that the Plaintiff knew of «• Eyle«, 6 O. 
the Efcape, yet proceeded in his Adion to Judgment, 3« C. B» 
but had not charged the Defendant (whcT had returned to : 
the Gaol) in Execution, and on a Cafe made it was holden 
that the Plaintiff had not by fuch Proceedings waved his 
Right of Adion againff the Warden. * 

If a Writ come to the Sheriff, and he make out his N07. 27. 
Mandate to the Bailiff of a Liberty, who takes the Party, 
and afterwards fuffers him to efcape ; the Adion lies 
againft the Bailiff, and not agalnfl tne Sheriff. 

It will not be improper here to take Notice, that if he LehthalM/ 
who is in Execution efcape (though it be with the Con- Gardiner, 
fent of the Gaoler or Sheriff,) yet the Plaintiff may re- ^"- *^ * *7 
take him, and that after a Twelvemonth, without a Set, ^aics! ^* 
Fa. for he is in upon the firft Execution. And this even ^^^^ ^ . 
though he have brought an Adion againfl the Gaoler or Brandley, Tr* 
Sheriff and recovered, if the Sum recovered were lefs 31 Car. 2* 
than the Debt ; as where the Judgment was for 2000I. K. B. Thef. 
and the Damages recovered were only loool. ^"^- *^*^ 

This Aflion being founded in-maleficioy and given by iLev. i9x. 
the Statute, is not within the Statute of Limitations. x Saund. 34. 

For Mifbehaviour in a Truft or Duty, an A6bion on the > S^* 3^5* 
Cafo will likewife lie ; for whofoever undertakes to do a 
Thing for another ought to do it faithfully, elfe he is an- 
fwerable for the Damages arifing from his Negligence or 
Mi/behaviour : Thererore if a Man deliver Goods to a 
common Carrier to carry, and the Carrier lofe them, an 
AdioA on the Cafe will lie againft him : but if there ap- 
piew to be no default in the Defendant, the Plaintiff (hall ^^^^^ ^^ 
vfi nonfnited ; as if an Adion were brought again ff a Adamt, P* 
Cai'rier for negligently driving his Cart, fo that a Pipe of 10 An. per 
Wine burfl and was loft, it would be good Evidence for Holt, at 
tte Defendant, that the Wine was upon the Ferment, Sj2*Jfl*cg 
and when the Pipe burft he was driving j;>ently. 

So where the Defendant's Hoy coming through a Bridge, Amies Mtid 
by a fudden Guft of Wind was drove againS the Bridge stetcn, Mic. 
and funk* Pratt Ch. Juil. held the Defendant not liable ; 5 Geo. i. Odw 

F 2 the Str. 45. Stra. 
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the Damage being occafioned by the Adl of God, wiricfe 

no Care of the Defendant could forefee or prevent : And 

as to the Evidence given by the Plaintiff, That if the Hoy 

had been better it would not have funk with the Stroke 

received, the Ch. Juft. faid, no Carrier was obliged to 

have a new Carriage for every Journey ; it is fuificient if 

he provide one which without any extraordinary Accident, 

(fuch as this was) will probably perform the Journey. 

But nothing is an Excufe except the Aft of God and the 

King's Enemies, and therefore in an Aftion againft fuch 

Dale V. Han, a Carrier, where the Goods were fpoiled by Water, the 

Mic. 24 G. 2. Defendant proving, that when the Goods were put on 

Board, the Ship was tight> and that the Hole through 

which the Water came had been made by a Rat eating 

out the Oakum, was holden to be no Excufe. 

E. I. Comp. If I fend my Servant with the Goods on Board the 

'^' G*"i*"oa' "VefTeU and they are loft,, the Carrier is not liable ; for 

Stt". M2. * *^^y ^^^ ^^ ^^ confidered not in the PoiTe^ion of the Car- 

2 Show. 3*7. ricr, but of the Servant. 

Jf a Carrier having Convenience to carry Goods, be- 
ing offered his Hire refufe to carry them, an Aftion will 
' lie againft him. 

Salk» 281. Note ; All Perfons carrying Goods for Hire, come un^ 

der the Denomination of common Carriers : But if the 
Driver of a Stage Coach, which only carries Pailengers 
for Hire, lofe the Goods of his Paffengers, the Matter is 
not liable ; for no Mafter is chargeable with the Ad of 
his Servant, but when he a6b in Execution of the Au- 
thority given him by his Mafter ; and then the Ad of 
the Servant is the Adl of his Mafter ; and in fuch Cafe 
the A6lion may be brought againft either the Mafter or 
the Servant ; and as the Adion may be brought againft 
cither the Mafter or the Servant, fo either may bring 
AJfumpfit for the Money for the Carriage. 

Note ; In the Cafe in ^€dk, it is holden, that if the 
A6Uon be brought againft the Mafters, it muftbe brought 
Rice V. Shutic, againft them all ; and if brought againft one only, Ad- 
B. R. Eaft. to vantage may be taken of it on Evidence. But according 
G. 3. Drink- to later Determinations, that Matter can only be pleaded 
waterv. Qucn. \^ Abatement. 

12 GT2. C. B* ^r ^^« Carrier aik what is in the Box, and is told Silk ; 
Aleyn 93. fed* yet in Truth if there be Money, he Ihall be anfwerable 
^1. poft. Carth. for it if loft, unlefs he made fpecial Acceptance ; but this 
43s- intended Cheat upon the Carrier will be a good Reafon 

for the Jury to give lefs Damages. 

If a Bag fealed be delivered to a Carrier, and faid to 
contain iool. and the Carrier give a Receipt for fo much, 

when 
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when in Faft it contains 400/. if the Carrier be robbed, 
iie fhall be anfwerable only for 200/. for his Reward ex- 
tends no further, and it is that makes him liable. 

An Adlion was brought againft the Proprietors of aG'*>bon8v. 
Stage-Coach, for not fafely carrying 100/. delivered to ^^y^** ^'j?^* 
their Book-keeper in a Bag, from B. to Z. and on the ^q^ *'* 
Trial it appeared that the Money was put into a Bag, 
and carried by the Plaintiff's Servant to the Defendant's 
Houfe, and there delivered to their Book-keeper, who 
afked no QueHions about the Contents of the Bag, but 
took it as a common Parcel, and was paid for it as fuch 
by the Servant, who gave him no Information about it ; 
the Money was loft ; and the Servant, on his Crofs £xa« 
mination on the Trial fwore that he received no particular 
Inftrudtions from his Mader about the Carriage, but only 
to deliver the Parcel to the Book-keeper, and pay what 
was demanded of him for the Carriage : The Defendants 
proved that an Advertifement had been put into the 
Country News-Paper once every Month for two Years 
together, concerning the Carriage of Parcels by this 
Stage-Coach, with an N. B. at the Bottom of it, that 
the Proprietors would not be anfwerable for any Money, 
Plate, Jewels, Writings or other valuable Goods, unlefs 
they were entered as fuch, and paid for accordingly ; and 
that this Paper was taken in at the Houfe where the Plain- 
tiff lodged, who was frequently feen with it in his Hand, 
and appeared to be reading it: The Court of K. B. held 
that the Defendants were not liable to anfwer for this 
Money : For a Carrier is only liable in Refpedt of the 
Reward, which he receives : And in the prefent Cafe 
there was a clear Fraud committed by the Plaintiffs. 
And per Yates J, here is a full Proof of a fpecial Accep- 
tance, and a Deceit on the Part of the Plaintiffs : For it 
is not necefTary that there fhould be a peHbnal Communi- 
cation in order to make a (pecial Acceptance. The 
Reafon of a perfonal Communication is that each Party 
may know the others Mind ; and therefore if they know 
each others Mind in any other Manner, that is fufficient. 

If a common Carrier be robbed, yet he is anfwerable ; Cosgs and 
for nothing will excufe him but the Ad of God, or of BernanL 
the King's Enemies ; but he who has a particular Em- ^'T"** 
ployment (as a Bailiff or Fadlor) though he have a Reward, 
yet he is not bound againft all Events^ if he do to th^ 
Beftof his Power, 

F 3 And 
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And it is to be known that there are fix Sorts of Bail- 
ments which lay a Care and Obligation on the Party to 
whom Goods are bailed, and which confeqaently fubjeft 
him to an A^on, if he mifbehave in the Truft repofed 
in him. 
% Str* 1099* I • A bare and naked Bailment to keep for the Ufe of 

S. P. the Bailor, which is qdled Depofitum, and fuch Bailee is 

not chargeable for a common Negled, but it muft be a 
grofs one to make him liable. 

2. A Delivery of Goods which are ufeful to keep» and 
they are to be returned again in Specie, which is called 
AccommodatuMy which is a Lending gratis \ and in fuch 
Cafe the Borrower is ftridly bound to keep them ; for if 
he be guilty of the leaft Negled, he ihall be anfwerable, 
but he ihall not be charged where there is no Default in 
him. 

3. A Delivery of Goods for Hire, which is called 
Locatio OT ConJuSioy and the Hirer is to take all inugin- 
able Care, and toreftore them at the Tiipe; which Care 
if he fo ufe he (hall not be bound. 

JL. ADt;livery by way of Pledge, which is called Vadium ; 
ana in fuch Goods the Pawnee has a fpecial Property ; 
and if the Goods will be the v^rfe for ufing, the Pawnee 
mufl not ufe them ; otherwife he may ufe them at his 
Peril ; as Jewels pav/ned to a Lady, if (he keep them ii| 
a Ba|^ and they are ftolen, (he mall not be charged ; 
but if (he go with them to a Play and they are 
ftolen, (he (hall be anfwerable. So if the Pawnee be 
at a Charge in keeping them he may ufe them for his 
reafonable Charge ; and if notwithftanding all his Dili- 

fence he lofe the Pledge, yet he (hall recover the Debt^ 
ut if he lofe it after the Money tendered, he (hall be 
W^brok^ chargeable, for he is a Wrong-doer : After Money paid 
19 C. ». K. B. ^^^j Tender and Refufal is the fame) it ceaies to 
Tb^* 178* be a Pledge, and therefore the Pawnor mav either bring 
an Adion of AJfumffitt ^nd declare that the Defendant 
promifed to return the Goods upon RequeH \ or Trover^, 
the Propertv being yeded in him by the Tender. 

5. A Delivery of Goods to be carried for a Reward, 

of which enough has been already faid ; only I will here 

add. That tlie Plaintiff ouglit to prove the Defendant 

ufed to carr^ Goods, and that the Goods were delivered 

Ser Holt. 13* to him or his Servant to be carried. And if a Price be 

W. 3. at alledged in the Declaration, it ought to be proved the 

Hwibam* xSmdX Price for fuch a Stage 5 and if the Price be proved, 

there> 
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there need no Proof the Defendant beini 






Carrier; but there need not be a. Proof of » Price cer- 
tain. 

6. A Delivery of Good* to do feme AA aboat them 
(aa to carry) without a Reward, which is called by 
Braam, Mandatum, in Engli^, an afting by Commif- 
fionj and though he be to have nothing for hit Pains, 
yet if there were any Neglefl in him, be will be anfwer* 
able, for hi$ having undertaken a Trull is fufficieat CoQ* 
ilderation ; but if the Goods be mifufed by a third Per. 
ion in the Way without any Negle& of his, he would not 
be liable, being to have no Reward. 

If the Goods of a GaeAbe Iblenoat of an Ino, theCt. J, 114. 
Innkeeper, is anfwerable ; but the Plaintiff muft prove 
that the Defendant kept a common Inn, and that he, hii 
Son or Servant, was a Guelt at the Time, and that the 
Goods were brought within the Inn, and remained on- 
der the Care of the Defendant. 

If a Man rame to the Inn with an Horfe, and leave Silk. 3SI. 
the Horie there for feveral Day*, and in his Abfence his Cr. J. itt, 
Horie be flolen, the Owner is a fuffident Gueft to 
maintain an Action ; but it woald be otherwife if he had 
left a Trunk or other dead Thing, by which the Inn- 
keeper wowld have no Gain. If he defire the Hoft to " ^"* 3*- 
patois Horfe to Grafs, and the Horfe be itolen, the 
Innkeeper is not liable ; for by Law he ts only bound to 
anfwer for thofe Things that are infra Hofpittum : Soif'A"^»9- 
the Innkeeper refufe to receive him becaufe hii Houfe is °*"7 • 
fiill, whereupon he fays he will Ihifi, and then is rob- 
bed, the Hoft Ihall not be charged ; but without fuch 
Caofe be cannot difcharge himfelf by Words only. 

In TiiUing V. Fay, Cr. EL 569. It was holden, that 
where by Cuflom the Parfon ought to keep a Bull and a 
. Boar, every Inhabitant who hath Prejudice by his not 
''jteeping them may have an Adion, and that Not Guilty 
it DO good Plea to fuch an Aftion, upon this Diftindion 
that u a good Flea to an AOion for a Misfcafancc, aliltr 
le an Affion for Non-feafance ; for they are two Nega- 
tives, which cannot make an Ifloe any more than two 
Affirmatives. 

And note. That in all Cafes where a Damage accmet 
10 another by the Negligence, Ignorance or Mifbehavi- 
oar of a Pcrfim in the Duty of his Trade or Calling, 
an Adion on the Cafe will lie; as if a Farrier kill my 
Horfe by bad Medicines, or rcAife to Ihoe him, or prick 
Um in the Ihoeing, fSe, Ut. lie. Bat it ii othnwife 
where the Law lay* no Duty apoo hiai| u if a Man Cr. BU atg, 
fad Gamenu, ud by negHgint kc^Ug they be foiled. 
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CHAPTER VII. 

Of Cafe for Confequential Damages. 

N Adion upon the Cafe will likewife lie for confe- 
quential Damages where the Ad itfelf is not an In- 
jury. 
- . As if a Man who ought to inclofe againfl my Land, 

\^ ,j^ ^* do not inclofe, by which the Cattle of lus Tenants enter 
into my Land and do Damage to me. So, till 6 Ann, 
^.31. (which enads that no Adion (hall be had againil 
any Perfon ^in whofe Houfe or Chamber any Fire (hall 
accidentally begin, for any Damage occafioned thereby, 
with a Provifo that it ihall not extend to defeat or make 
SaUk. TO. ^'^'^ ^'^y ContraA or Agreement between Landlord and 

Tenant) if a Fire broke out in the Houfe of B. which 
burnt the Houfe of A A, might bring an Adion. 
Sallu 19. It has been holden that if a Leffee for Years under a 

Contradt to be anfwerable for Fire, leafe to B* at Will 
without fuch Covenant, yet he may have an Adion 
againfl his Under-LeiTee becaufe he is anfwerable over; 
and this is not within the Ad : Tamen ^^tre. For he 
had it in his own Power to make him covenant to be 
careful. 
Latch. 153* A Right of Way may be extinguiihed by Unity of 

Fo^ i66« PofFeffion, unlefs it be a neceffary one, and then it ihall 
not. But a Right of Water-Courfe does not feem to be 
extinguiihed by Unity of Pofleilion in any Cafe. 
IX H. 4« 5* If ^. have Black Acre and C, have White Acre, and 

%i Ed. 3. If J, has a Way over White Acre to Black Acre, and then 
s Shepb, ahr. parchafes White Acre, the Way will be extind ; and if 
'^ * A* afterwards enfeoflF C. of White Acre without ex-. 

cepting the Road, it is gone. 

Cro. lie 170, 7' ^^ ^"^ Clofes of Land together, and fold three of 

189* 19c. theiq, referving the middle Clo^, to which he had no 

Co* Utf 155* Way hut through that which he fold ; and it was holden 

that though he did not referve the Way, yet it fhould be 

referved tot him. 

Ktyflnerv* In an Adion for obfhnding a Way, the PlaintiflF 

Snmmciiy proved that Fewkr was feifed of the Plaintiff's Tenement 

?*"^*iiii««- and the Defendant's Clofe, and in 1753 conveyed the 

jJJJr ^^^ Tenement to the Plaintiff with all Ways therewith ufed, 

and that this Way had been ofed with the Tenement as 

Ax back as Memory could go. The Defendant produced 

a fttbfiffing |!«^afe from /"riv/rr for three LiiYess made* in 

1723. 
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1723, by which Fowler demifed the Field in queflion in 
as ample Manner as one Rock a. former Tenant held it ; 
and in this Leafe there was no Exception of a Way over 
the Clofe. Tafes J. held that by the Leafe without any 
Refervation the Way was gone, and therefore could not 
pafs under the Wordis ail JVaysy &c. But as there were 
thirty Years intervening between the Defendant's Leafe, 
and the Plaintiff's Conveyance, and the Way had been • 
ufed all the Time, that was fufficient to afibrd a Prefump- 
tion of a Grant or Licence from the Defendant fo as to 
make it a Way lawfully ufed at the Time of the PlaintifPs 
Conveyance, and then the Words of Reference would 
operate upon it, and the Way would pafs. 

In an Adlion for diverting a Water- Courfe, the De- Murgatroid 40^ 
fendant pleaded that he was feifedof two Clofes througlf Law,Carth,ix7. 
which, and that he and all thofe, ^r, had ufed to water 
their Cattle in the faid Water ; and for the Conveniency 
of watering to dig a Ditch near the faid Water- Courfe, 
l^c. and the Court held that one Prefcription cannot be 
pleaded againfl another without a Traverfe ; but if upon Brown ^nd 
the General Iffue it had been proved, that the Water was Beft, aoG.s. 
ufually drunk up by the Cattle of the Defendant, the 
Plaintiff would have failed in his Prefcription. 

If a Man have an ancient Houfe, and another build fo 9 Co. 5s. 
near as to darken his Windows, he may have an Adion 
upon the Cafe. So if a Man build a new Houfe on Part ^ ^^^^ **• 
of his Lan4> and afterward fell the Houfe to another, 
neither the Vendor, nor any other claiming under him, 
may flop the Lights : But if he fell the vacant Ground to 
another, and keep the Houfe without referving the Benefit 
of the Lights, the Vendee may build. 

If A. recover Damage againft B. for (lopping his Rofwel snd 
Lights, and afterward 5. ailign the Lands in which ^^^ £"«'*?*' 
Nufance was eredled, A. may bring another Adlion a- ^5* 

gainfl B, for the Continuance of the Nufance, for before 
the Affignment B. was anfwerable for all the Confequen- 
tial Damages, and it fhall not be in his Power to difcharge 
himfelf by granting it over : Yet J. may bring the Adlion Rjppon and 
againft the Aflignee. Though formerly a Diflindlion was Bowies, Cr. J. 
taken, 'uiz. Where the Continuance occafions a new 373* 
Nafance, and where the firfl Eredlion has done all the 
Mifchief ; that in the firfl Cafe the Affignee is liable to an 
Adion, but not in the fecond. 

All thefe Cafes go upon this Principle, that every Man x R, A. 107* 
Ihoold fo ufe his own as not to damnify another. But if a 
new School be fet up in a Town, where an ancient School 

has 
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has been Time out of Mind, by which the old School 
receives Damage, yet no A^on lies, and this is (banded 
opon public Convenience, and comes within the Defcrip- 
tion of Drm.ium fine Injuria, 
•fir^ jwm ^ But a Man pofTefTed of an ancient Ferry may brin? an 

Blifletiimf Hart* •„. . J^ u r^ t> ^*« 

Mich. i8 G. 2. Aiuon agamu one who fets up a new Ferry near to it : 

C. B.' For if it be an ancient Ferry, he is compellable to keep 

Boats, &c. 

4 Mod. 424* ^"^ ^^ Adion on the Cafe by a Commoner for diftorbing 

him in his Common, he muft prove his Right to the 
Common, and yet in fuch Cafe it is not neceflary to fet 
it forth in the Declaration, for PofTeffion is fufficient a- 

Cr. E. 335. gainft a Wrong-doer. But if he were to fet up a Title 

419. to a different Kind of Common from that to which he 

had Right, he would not be intitled to recover ; for he 
muft prove himfelf poflefled of the Common, for the 
being diflurbed in which he brings his Adion, though 
he need not prove the fame Title as he has fet out in hb 
Declaration; fbr the Difturbance is the Gift of the 
Adion, and the Title is only inducement, and cannot be 

4M« 424* traverfed. I{ is true if the Defendant fet up a Title, and 
julHfy, the Plaintiff in his Replication mull fhew a Title. 

9 Co. 113. For every Feeding by the Cattle of a Stranger, \t 

Commoner fhall not have an A£Hon ; but the Feed ng 
ought to be fuch per quod the Commoner, &c. Comn 3A 
of Failure, &c. for hi« Cattle, &c. in tarn amplo mod§ h*y» 
here non potuity fed Proficuum/uum inde per totum Tempms 
amifit. Sec, So that if the Trefpafs be (o fmall that he 
has not any Lofs, but fufficient in ample Manner remain 
for him, the Commoner (hall not have any Adion for it; 
but the Tenant of the Land may in fuch Cafe have as 
A6lion. 

1 Sid. 203. It has been faid that in Cafe for difturbing the Plaintiff 

in the Seat of a Church, the Plaintiff ought to prove Ufage 

Kendrick and ^ repair, though it be not alledged in the Declaration. 

»6 G *2 '^K B ^"^ '^^ ^^^^ Diftinftion feems to be between Prohibitions 
* * or Adions againft the Ordinary, and A6lions againft a 
Wrong-doer. Where it is to ouft the Ordinary of his 
Jurifdidion you muft prove Repairs ; but it is not necef- 
fary to prove them in an Adtion againft a Wrong-doer, 
which is founded' upon PoffeiHon. 

a Vcat. 171. ^^ ^^^^ ^^ brought for diftarbing the Plaintiff in taking 

the Profits of an Office, it is fufficient to prove the Value 
communihus Annis^ without proving every particular Sum 
received by the Defendant. 

Cr* £• 335* In Cafe for diflurbing him in an Office, the Plaintiff 

made a fpecial Title to it ; a fpecial Verdid found a Title 

nforiant 
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^variant In Part from that which was alledged ; and after 
divers Arguments the Plaintiff had Judgment, for fetting 
out a Title in this Adiion was furperfluous. 

An Adlioq upon the Cafe will lie for keeping a Dog Dy. 236. 
u(ed to bite Sheep, and which has killed Sheep belonging 
to the Plaintiff; bat in fuch Cafe it muft be proved that 
the Defendant knew that he would bite Sheep; and killing 
Sheep twice before is fufficient Proof of Ufage. 

In Smtb and Pelah, Lfe Ch. Juft. ruled. That if a Str. X264« 
Dog have once bit a Man, and the owner having Notice 
thereof keep the Dog and let him go about, and he bite 
another Perlon, Cafe will lie againft him at the Suit of the 
Peribn bit (though it happened by his treading on the 
Dog's Toes) ; for the owner ought to have hanged him 
on the firft Notice. 

If one knowingly keep a Dog accuftomed to bite Sheep, i Rtym. no. 
and the Dog bite an Horfe, it is adionable ; becaufe the Ca« IC» B. 335. 
Owner after Notice of the £rft Mifchief ought to have 
deftroyed or hindered him firom doing any more. 

Note; There is a Difference between Things /^^^ a Raym. z 583* 
Nature, as Lions« Bears, t^c. which a Man muil keep 
up at his Peril, and fieafts that zre man/uit^e Natun^, 
tnd break throngh the Tamenefs of their Nature ; in the 
latter Cafe the Owner muft have Notice ; in the former 
an Adion lies againft the Owner without Notice. 

The Servant of ji, with his Cart ran againft the Cart of i Rtym. 739. 
J. in which was a Pipe of Sack, and overturned it, and H. 10 An. 
the Wine was (pilt, an Adion was brought againft the P*!J^Jq 
Mafter, and it was holdcn good. And note ; where fuch ^^** ^^^* 
an Aflion is brought againft the Mafter for confequential 
Damages occaiioned by the Negledt of his Servant, the 
Servant charged with the Neglea cannot be a Witnefs to 
prove it no Negle£t. But in an AAion for fo negligently 
fflanaeing his Barge that he run down the Plaintiff's, 
Lee Cli. Jnft. permitted the Defendant to produce every g. Hall» 1744. 
ooe of the Men on Board his Veffel to prove there was no a Str« 1083* 
Neffleftj he being himfelf at that Time afleep on Board. 
Ana in Cafe aeainft the Mafter for his Carman's negli- 
gently driving his Cart, per quo J the Plaintiff was flung 
of a Ladder and bruifed ; on ihe wing a Releafe from the 
Mafter, the Servant was allowed to be examined. 

In Cafe for digging a Pitt in a Common, per qu9d his Cr» J« ifi^ 
Mare being ftraying there fell into it and periflied : After 
Vordift for the Defendant on Not Guilty, the Plaintiff, 
10 fave Cofb, moved in Arreft of Judgment that the 
Declaration was not good, he not (hewing any Right yf\vj 
Ut Mare ihoold be in the Common> and therefore it is 

Damnum 
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Damnum abfque Injuria^ and of that Opinion was the 
whole Court : Wherefore it was adjudged that the Bill 
fhould abate. Yet it feem^ unjuft in fuch Cafe to deprive 
the Defendant of his Cofts, merely becaufe the Adion 
brought againft him was erroneous as well as wrongfid: 
Though doubtleis the Objection to the Declaration wai 
good, and ought to have availed in cafe the Verdift had 
been for the Plaintiff. It is a good Reafon why the Plaintiff 
fhould not have Judgment ; but leems to be no Reaion 
why the Defendant (hould not. 
X R. A. 88. If a Man dig a Ditch in the Highway, into which my 

Servant falls and breaks his Thigh, by which I lolc his 
Service, I may have an Adlion on the Cafe for this Lofs 
of Service. So for beating him by which I lofe his Ser- 
vice ; and in fuch Cafe the Servant may be a Witncfst 
Dud tfffi Hard' And the Defendant may give in Evidence upon the ge- 
ing, 9 G. 1 per neral Iffue, that the Plaintiff did not lof<^ his Service, ibr 
Raym. that is the Gift of the Adlion. But if the Servant die of 

^Mt '^\' ^^^ Battery, the Mafter cannot have an Adion for the 
Y^iq^* Lofs of his Service, for the private Offence is drowned 
in the Felony ; and the Defendant might give this in 
Evidence on the general Iffue ; for as this Adion arifei 
from the fpecial Damages, any Thing may be given in 
Evidence on the general Iffue that deftroys the Right of 
Str. 872. Adlion ; as in Cafe for beating his Horle, per quod he 

totally loft the Ufe of him, the Defendant may prove the 
Beating lawful. 
Kettle and The Plaintiff declared that he exercifed the Trade of a 

Hunt, Mic, ^^ Wheeler, and was poffeffed of feveral Tools that related 
Car. z. C. B. j^ j|^g Trade, 'viz, an Axe, i^c. and being fo poffeffed 
gained a Livelihood, ^c, and by the Licence of the De- 
fendant depofited them in his Houfe, and that he had 
detained them two Months after Requeft, by which the 
Plaintiff had loft the Benefit of his Trade ; after Vcrdia 
it was moved in Arreft of Judgment, becaufe the Plaintiff 
ought to have brought Detinue or Trover. But the Court 
held the Adion well brought, for if he have had the Goods 
again. Detinue is not proper ; and though a Detainer 
upon Requeft is Evidence of a Converfion, yet it is not a 
Converfion, and the Damages he demands in this Cafe 
being fpecial, the Adion ought to be fpecial. 
Winfmore and The Plaintiff declared that his Wife unlawfully and 
Greenbank, without his Confent departed and continued abfent, and 
Mi^ 19 G. a. during that Time a large Eftate real and perfonal was dc- 
* vifed for her feperate Ufe, and thereupon fhe was defirout 

of being reconciled and cohabiting with him, but the 
Pefoudant perfuaded and inticed her to continue abfent^ 
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by Means of which fhe continued abfcnt till her Death, » 

whereby he loft the Comfort and Society of his Wife, 

and the Advantage which he ought to have had from fuch 

real and perfonal Eftate. After Verdidl for the Plaintiff 

for 3000). Damages, it was movedinArreft of Judgment, 

that this was an Adion prima impreffionis» But the Court 

(aid that every fpecial Aftion on the Cafe was in itfelf a 

Novelty ; no Adlion lies without Damages, and the per 

muod will not alone be furiKcient, unlefs the A61 done be 

illicit ; but though a bare Inticcment to depart may not 

be actionable, yet the Jury under the Diredlion of the 

Judge are Judges of the Legality: And as receiving a 2 Lev. 63. 

Scrva,nt/denter is a Ground for an Aftion for the Mafter, * Saund. 169, 

a fortiori for the Hulband ; and Injuries, that are in their ^?*^" ,'7°* 

^fature of fpiritual Conufance, if attended with a tem- Entr!*8 c. 

poral Damage, are a Ground of Adtion. 

So (hooting^ oiF a Gun, per quod x!ti^ Plaintiff's Decoy 
was damaged, was holden to be aftionable in Hic^ringaPs 
Cafe. Hil. ^ An. 

It is impouible to fet down all the Cafes in which an 
A^on upon the Cafe will lie for confequential Damages : 
I ftiall therefore conclude this Head with referring to- the 
fifth Chapter of the firft Book, and repeating the Rule 
already taken Notice of in that Chapter, fviz. Where ' S**"* ^3S« S-P- 
the immediate Adt itfelf occafions a Prejudice, or is an 
Injury to the Plaintiff's Perfon, Houfe, Land, iSc» Tref- 
pafe 'vi et armis will lie ; but where the Aft itfelf is not an 
Injury, but a Confequenceof that A6t is prejudicial to the 
Plaiatiff''s Perfon, Houfe, Lands, ^r. Trefpafs *r/ et 
: amis will not lie : But the proper Remedy is an Aftion 
ttpon- the Cafe. The Cafe of Pitts v. Gaince and Forefight ^**^' '^' 
may fcrvc to illuftrate this Rule. There the Plaintiff 
declared in an Action upon the Cafe, for that he was 
Mafter of a Ship, and that it was laden with Corn ready 
to fail, and that the Defendant feized the Ship and de- 
tained her, per quod impeditus fuit in Fiagio. It was ob- 
je£bd that it Ihould have been Trefpafs, and fome Cafes 
cited ; bat Holt Ch. Juft. faid. That in the Cafes cited 
the Plaintiff had a Property in the Thing taken, but here 
the Ship was not the Mafter's but the Owners ; the Mafter 
dl only declares as a particular Ofircer, and can only recover 
for his particular Lofs ; though he faid he might have 
^rooeht Trefpafs, declaring upon his Poffeflion, which 
in Trefpafs is fufiicient. 
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BOOK III. 



For what Injuries afiefting a Man's real 
Property, an A(9ion may .be main- 
tained. 
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INTRODUCTION.. 

H £ A^ons, which may be bnmght for Injuries 
affeding a Man's real Property are of three Sortie 



I • Sach in which Damages akme are to be recovered. 

2. Such by which a Term for Years may be recovered; 

3. Such by which a Freehold may be recovered. 

The Adions in which Damages alone are to be recovered 

are two. 

1. Trefpaik. 

2. Cafe; of which enough has been al- 

ready (aid in the laft Chapter of the 
lailBook. 

The only A£Uon by which a Term finr Years mi^ be 

recovered, is Ejedment. 

The Adlions by which a Freehold may be recovered, are^ 

1. A Writ of Right* 

2. A Formedon. 

3. Dower. 
4* Wafte. 
5* Affize. 

6. Qoare Impedit. 



^ CHAP 
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CHAPTER I. 



Of Trefpafs. 

TH E A£lion of Trefpafs lies for an Injury done by 
one private Man to another, where* the immediate 
Aft itfelf occaiions the Injury either to his Perfon, 
Goods or Lands ; and though in this Place I ought re- 
gularly to treat only of the laft, yet (as I before promifed) 
I (hall likewife take into my Confideration the fecond, 
having already fpoken of the firft as far as is neceifary. 

Where Entry, Authoriry or Licence is given to any jhe fix Carpen* 
one by the Law, and he does abufe it, he will be a Trei- ters Cafe, 
pafler ai inkh ; but where it is given by the Party, he 8 Co. 
may be punifhed for the Abufe, but he will not be a 
Treipafl*er ah initio. But the not doing cannot make the 
Party, who has Authority or Licence by the Law, a 
Trefpaffer aS initio , becaufe not doing is no Trefpafs. 

In Trefpafs for taking a Gelding, the Defendant juftj- Cr. J. 147. 

fied the taking of him as an Eflray, the Plaintiff replied 

that he laboured the faid Gelding, riding upon him and 

drawing with him, whereby he was much damnified ; the 

Defendant demurred, and it was objected that the firlt 

Seizure was lawful by the PlaintifTs own (hewing, and 

therefore the Adlion fhould not have been brought for the 

Taking, but for the fubfequent Tort ; but the Court held 

that he was punilhable for the Abufe in an Aftion of 

Trefpafs, as a TrefpaiTer ah initio^ and that the ufing of 

th« K(fa-ay was an Abufer; for it is not lawful except in 

Cafe of Neccffity, and for the Benefit of the Owner ; as 

to milk Milch ELine, lie. 

In Trefpafs for taking away his Goods, the Defendant Salk. 211. 
jiiftified the taking nomine diftriSionis Damage-Feafant ; Gargrave anti 
4e Plaintiff replied auod poft diJtriBionem, 'viz, eodem^^^^ 
Hi, ^c. he convertea them to nis own Ufe. On De- 
rttiuTcr it was holden to be no Departure, but to make 
good the Declaration, for he that abufes a Diftrefs is a 
Trefpafler ah initio ; and it would be of no Avail to the 
ftaintiff to ftate the Converfion in his Declaration, for Sir Ralph Bo- 
it is no way necefTary to his Adtion ; and if alledged, vey's Cafe, 
need not be anfwered: I^ would be out of Time to ftate * ^^^^' *^7* 
it in the Declaration^ but it muft come in in the Repli- 
cation. 

But 
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Str. 851. 

Hutchins and 
Chamber, 
M. 31 G. 2. 
S. P. Burr, 
590. 



Browning and 
Dann. 9 G* a* 



Charlwood and 
Beft. 

Weftn^inftcr 
1748. 

Hutchings V. 
Chamber & al*. 
Mic. 31 G. 2. 
K. B. 



Hardr. 480. 
10 Co. 76. 



But in Trafpafs for breaking and entering his Houfc> 
and taking an exceffive Diflrefs, after Judgment by De- 
fault, it was hold^n on Error brought that Trefpafs 
would not lie; for the Entry was lawful, and there is 
nothing fubfequent to make it a Trefpafs, as there is 
where the Diftrefs is abufed. At common Law the Party 
might take a Diftrefs of more Value than the Rent, 
therefore that did not make him a Trefpafler ah initio^ but 
the Remedy ought to be by fpecial Aftion founded upon 
the Statute of Marleberge. 

And note. That in Diftrefs for Rent, if the outward 
Door be open the Diftrainant may julHfy the breaking 
open an inner Door or Lock, in order to find any Goods 
which are diftrainable. 

By II G. 2. f . 19. A Diftrefs for Rent fhaU not be 
deemed unlawful for any Irregularity in the Difpofition 
of it afterward, nor the Party making it a TrefpaiTer ah 
initio ; But the Party aggrieved may recover full Satis" 
fadtion for the fpecial Damage he ftiall have Aiftained 
thereby, and na more in an A6iion of Trefpafs or on 
the Cafe, unlefs Tender of Amends have been before 
made. 

By 17 G. 2. f. 38. Where any Diftrefs is made for 
Money juftly due for the Relief of the Poor, it ihall not 
be deemed unlawful, nor the Party making it a Tref- 
pafler, on Account of any Defedl or Want of Form in 
the Warrant of Appointment of fuch Overfeers or in the 
Rate or Aflefrments, or in the Warrant of Diftrefs there- 
upon; nor Ihall the Party be deemed a Trefpafferiz^ !>///« 
on Account of any Irregularity which fhall afterward be 
done by him ; but the Party grieved may recover for the 
fpecial Damage, unlefs Tender of Amends have been 
before made. 

Note ; A Warrant may be made to diftrain before the 
Time for which the Rate is made is expired. 

It hath been determined that A*veria Carruca may be 
diftrained for the Poor^s Rate, though there be fufHcienC 
Goods on the Premifes independent of them ; and th^ 
Law feems to be the fame in all Cafes where an Aft q£ 
Parliament gives Remedy by Diftrefs and Sale. And 
though where a Man has an entire Duty, he fhall no€^ 
fplit and diftrain for diftind Parts at feveral Times, yc^ 
if he be miftaken in the Sufficiency of what he has ta— - 
ken, there is no Reafon or Law that he ftiould not diftrair^ 
again for the Refidue, -*^^ 

Where the Subjcft-Matter of the Suit is within th^ 
Jurifdiftion of the Court, but the Want of Jurifdiftio^^ 
is as to the Perfon or Place, unlefs the Want of Jurifdic-^ 

tiof^ 
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tion appear on the Procefs to the Officer who executes it, 
he is not a Trefpafler : But where the Subjedl-Matter is 
not within the Jurifdidion, there every Thing done is 
abfolutely void, and the Officer a Trefpafler. 

Though an Officer may juftify under the mefne Pro- Higglnfon v. 
cefs of an inferior Court, without faying that the Caufe Martin and 
of Aftion arofe within the Jurifdiftion, yet when he Hadlcy, M. 
juftifies under Procefs of Execution he ought to make it ^ |^*'* ?* 
appear that the Caufe arofe within the Jurifdidlion of the 
Court, or at leail that it was fo laid: But that would not 
be fufficient for the Plaintiff himfelf ; he ought to know 
the Extent of the Jurifdiftion for which he applies for 
Juflicc ; and therefore if in an A6iion of falfe Imprifon- 
ment he jufHfied under the Pi^cefs of an inferior Court, 
the Plaintiff above might reply that the Caufe of Adioa 
arofe out of the *Jurifdidion of the Court; and a Re- 
joinder praying Judgment if the Plaintiff, having by 
his pleading in the inferior Court admitted the Jurifdic- 
tion there, (hall now be admitted to deny it here, would 
not be good. 

But by 24 G. 2. (([md *viJe ante) no Conftable will 
be anlwerable for obeying a Juftice's Warrant, notwith- 
ftanding any Defeft ot Jurifdidion in the Juftice. 

Note I That Warrant fx 'vi termini means only an Au-'P^dficld'*^' 
thority; therefore a Warrant under the Hand of the ^***^^^* *^'* 
Juftice is. fufficient without being under Seal, unlefs par- q*^^ c. b/ 
dcularly required by Aft of Parliament. 

And note 9 That by 27 G, 2. c. 20. in all Cafes where; 
any Juftice is impowered, by any Adt made or to be 
made, to iffue a Warrant of Diftrefs, it ihall be lawful 
for him in fuch Warrant to order the Goods diftrained 
to be fold within a certain Time limited by fuch Warrant,* 
ib that fuch Time be not Icfs than four, nor more than 
eight Days, unlefs the Money for which fuch Diftrefs ., 
ball be made, together with the Charges of taking and 
keeping fach Diftrefs, be fooner paid. 

rroof that the Plaintiff had delivered a Box with the Moor 24S. 
Goods in it to the Defendant to keep, and that the De- 
fendant had broken open the Box and converted the Goods 
to his own Ufe, would be fufficient to maintain the De- 
chration ; for where-ever a Man has neither a general nor 
afcccial Property, and he converts the Goods, Trefpafs 
will lie. 

G But 
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But the Plaintiir can only prove the taking fuch Goods 
as are mentioned in the Declaration ; becauie a Recovery 
in the Adlion could not be pleaded in Bar to any other 

I Str. 637. Aftion brought for taking other Goods than thofc fpeci- 
fied in the Declaration ; and therefore where the DecUu-a- 
tion was for entering the PlaintifPs Houfe, and taking 4V- 
fver/a Bona et Catalla ipfius querentis ibidem in<venta, after 
Verdidl for the Plaintiff Judgment was arretted. 

I Lev. 95. After Judgment vacated, and Reflitution awarded, the 

Defendant brought Trefpafs againfl the Plaintiff for ta- 
king the Goods, and the Court held that the Adion 
would lie ; for by vacating the Judgment it is as if it had 
never been, and is not like a Judgment reverfed by Error. 
But in fuch Cafe it would not lie againil the Sheriff, who 
has the King's Writ to warrant him ; but the Party maft 
produce not only the Writ but the Judgment. 

Salic* 248. In Trefpafs ^are Claufum f regit the Defendant plead- 

ed, that the Plaintiff diftrained his Hog, Damage Fea- 
fftnt for the fame Trefpafs ; the Plaintiff replied, that the 
Hog efcaped without his Content, and that he is not fa.< 
tisfied for the Damage ; on Demurrer it was holden that 
the Adtion would not lie, tho' it was admitted that if the 
Didrefs had died the A£iion would revive ; but the £f« 
cape (unlefs the Contrary be (hewed) is the Fault of the 
Plaintiff. 

I 

Aleyn. 82. Trefpafs ^vi et armis does not lie againft a Leffee for 

Years for cutting down Timber Trees, and carrying them 
away and felling them ; but if after cutting them down 
he let them lie, and afterward carry them away, fo that 
the taking and carrying away be not one continued A£i, 
Heriakcndcn*8 ^"' there is Time for the Property of the divided Chat- 
Cafe. 4 Co. tel to fettle in the Leffor, Trefpafs will lie : And the 
Moor 248. Reafon why he is not otherwife liable is, that he has a 
Ante 82. fpecial Property or Intereil in them for Repairs and Shade ; 

and therefore if the Trees be excepted in the Leafe ; it 
will make him a Trefpaffer equally with a Leffee at Will, 
and it will lie againft Tenant at Will, becaufc fuch Ads 
Co. Lit. 57, determine the Will ; but againil a Tenant by Sufferawce 
the Leffor cannot have Trefpafs before Entrance. And 
I Raym. 739. though Trefpafs will lie againft the Leffee for Years for 
cutting the Trees where they are excepted in the Leafe, 
yet if he put in his Cattle to feed, and they bark the 
Trees, Trefpafs will not lie. 
Salk. 414. l^ott ; If Land be leafed to A, for a Year, and fo from 

Year to Year as long as both Parties (hall agree ; this is a 

Leafe 
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Leafe for two Years certaih i and if the LefTee hold on after 
two Years, he is not a LefTee at Will (as the old Opinion i Rtym. loS. 
was) but for a Year certain, for his holding on is an 
Agreement to the original Contrad ; and fuch an execu- 
tory Contrafb is not void by the Statute of Frauds, for 
there is no Term for above two Years ever fubfifling at Goodtitle ex 
tiie fame Time : But if the original Contrad were only dem. Hucks v. 
for a Year, or if it were at 81. per annum Rent without Langfot<{, 
mentioning any Time certain, it would be a Tenancy P*'^®^^» J* 
at Will after the Expiration of die Year, unlefs there fervcd from "^ 
were fome Evidence, by a regular .Payment of Rent an- Berks, 2753, 
nually or half-yearly, that the Intent of the Parties was 
that he (hould be Tenant for a Year. 

By 6 Ann. c. iS. Guardians, Truflces, Hufbands feized 
in Right of their Wives and Tenants per autre i;/>, hold- 
ing over without Confent are made TrelpafTers, but the 
hSt does not extend to LeiTees for Years. 

If the Lord of a Manor cut down fo many Trees as Ca. K. B. 
not to leave fufficient Eftovers, his Copyholder may bring 379* 
Trefpafs againfl him, and recover the Value of the Trees 
in Damages ; and if the Lord leave fufficient Fflovers, 
yet he fhall recover fpecial Damages, vix. for the Lbfs of 
his Umbrage, breaking his Cloie, lie, therefore if the 
Lord have a Mind to cut Trees, he ought to compound 
with his Tenant. 

If J, make a Leafe for Years excepting the Trees, the Lifford's Cafe. 
Leflbr may enter to (hew the Trees to a Purchafer, and i x Co. 46. 
the Leflee cannot bring Trefpafs. 

Note ; If ^. plant a Tree upon the extremeil Limits of i Raym. 737. 
his Land, and the Tree growing extends its Root into the 
Land of B. A, and B, are Tenants in common of the 
Tree ; but if all the Roots grow in AJ*s Land, though 
the Boughs fKadow the Land of B. yet the Property of the 
Whole is in A. 

It is not necefTary to have an Interefl in the SoiU to 
maintain Trefpafs ^are Clau/um fregit, but an Interefl 
in the Profits is fufficient, as he who has prima ton/ura, Welch and 
So if J. S. agree with the Owner of the Soil to plow and p ^^y^^J^ 
(bw the Ground, and for that to give him half the Crop, ^elis, 1700. 
7. S, may. have his Action for treading down the Corn, s^k. MSS. 
and the Owner is not jointly concerned in the growing 
Corn, but is to have Half after it is reaped by Way of 
Rent, which may be of other Things than Money : 
Though in Co, Lit. 142. it is faid it cannot be of the 
Profits themfelves ;' but that (as it feems) mufl be under* 
flood of the natural Profits, 

G 2 The 
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Co. L. 283. The Plaintiff may prove Trefpafs at any Time before 

the A6lion brought, thou^ it be before or after the Day 

^Jl ^°H«tford ^^^^ ^" ^^^ Declaration. But in Trefpafs with a Continue 

' ando the Plaintiff ought to confine himfelf to the Time in 

the Declaration ; yet he in ay waive the C^ntinuando^ and 

»j. . prove a Trefpafs on any Day before the A6Hon blought, 

vide Str. 1095. ^^ ^^ "^^7 S^^^ ^'^ Evidence only Part of the Time in the 

Continuando* 
I Smlk. 639. Note ; That of A£ls that terminate in themfelyes, land 

' once donecanhot be done again, there can be no Con/Z/rt- 
ando ; as hunting or killing a Hare, or five Hares, bat 
that ought to be alledged, that di'uerfis diebus ac *vicih'ui 
between fuch a- Day and fuch a Day he killed five Hares, 
and cut and carried away twenty Trees. And ^ere a 
Trefpafs is laid in Continuance that cannot be continued. 
Exception ought to be taken at the Trial, for he ought 
to recover but for one Trefpafs. But (Iiintihg may bt 
continued as well as fpoiling and confuming Grafs. 
Raym. 240. Whether the Trefpafs may be laid with a CoHt*nuando 

or not, depends much upon the Coniid^ration of good 
Scnfe, as where Trefpafs is brought for breaking a mafe 
or Hedge, it may well be laid witn a Contlnuando^ for that 
pulling away every Brick or Stick is a Breach ; but if 
the Declaration be that the Defendant threw down twen- 
ty Perches of Hedge Continuando tranfgreffionihi tY^dic^ 
tarn from fuch a Day to fuch a Day, this muft be intehd- 
cd of a Profterhatioh done at the firft Day, and therefore 
will be ill upon Demurrer^ or judgment by Default, 
but will be aiaed by Verdift, becaufe the Coui't will in- 
tend that the Jury gave no Damage for the Continuando. 
ibid. So Trefpafs cannot be laid of loofe Chattfeh with a 

Continuando i and if it be fo laid, no Evidence can be 
given but of the Taking at one Day, ind therefore in 
Trefpafs for mefne Procefs it ought to be laid dive^fo 
Salk. 639. diebus ac 'vicibus. Where feveral TrefpalTes are laid in 
one Declaration, Continuando tranfgrejfknes pr/edi&as^ and 
fome of them may be laid with a Continuando^ ahd foihe 
not, after Verdict, the Continuando (hall be extended 
only to the Trefpaffes which may be laid with a Ctntinu^ 
Ca. K. B. 2^* ando. So where the Continuando is impoflible, the Co^rt 
will intend no Damages were given for it. 
•^Lifford's Cafe ^^ ^Y Diflei:ior cut down the Trees, Grafs or Com 
"* II Co. 51. growing upon my Land, and afterward I re-enter, I may 

have an Adlion of Trefpafs againll him, for after my fte- 
grefs the Law fuppofes the Freehold always c6htinued in 
me: But if my DilTeizor make a Feoffment in Fee, cl- 

a Leafe 
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a Leafe for Years, and afterwards I enter, I may not 
have Treipafs againfl thofe who came in by Title, for 
thoie Fidions c? Law (hall not have Relation to make 
him who comes in by Title a Wrong-doer <vi et armis. 

So the Law is laid down by Lord Coke, but it may Cr. El. 540. 
admit of Doubt, for thc^fe are Ca&s .to the contrary, and Mo* 46i« 
the Reafbn of the Law feems to be with them. 

In Trefpafs ac^ainft the Tenant in PofTef&on for mefne Aftlin mnd 
Profits, cither by the Leffor or the nominal Plaintiff, Parkin, Mic 
after a Recovery in Eje6hnent, the Plaintiff need not 3» ^* *• Pf «^ 
prove a Title ; but it is fufficient to pipduqe the Judgment o^iTcafc w * 
in Ejedment, and the Writ of Poffeffion executed, and ferved. 
to prove the Value of the Profits, and thereupon he (hall 
recover from the Time of the Demife laid in the Declara- 
tion. 

Where the Judgment was againft the Tenant in Pof- Thxo^ and 
feffion, and the A^ion of Trefpafs is jbrought againU ^Vfi oa* 
h^, it feems fufficient to produce the Judgment, with- ^^* 5* 
Qut proving the Writ of Poffeffion executed, becaufe by 
enterug into the Rule to confefs, the Defendant is eftop- 
pe4 both as to t^e Leffor and Leffee, io that either may 
maintain Trefpafs without provine an adual Entry ; but 
where the Judgment was againft the cafual Ejedor, and 
(b no Rule entered into, the Leilbr (hall not maintain- 
Treijpafs without an adual Entry, and therefore ought to 
prove the Writ of Poffeffion executed. 

In cafe the Plaintiff can prove his Title accrued before Decofta and 
the Time pf the Demife, and prove the Defendant to Atk;ins, per 
have been longer in Poffeffion, he (hall recover antecedent ^y|f ^^A^' 
Profits ; hut in fuch Cafe the Defendant will be at Liber- "*"• -♦ ^' ** 

?' to controvert the Title, which he cannot do in cafe the 
laintifF do not go for more Time than is contained in 
the Demife ; becaufe being Tenant in Poffeffion he mud 
have been {trfic^ with the Declaration, and therefore the 
Record is againft him conclufive Evidence, of the Title ; 
hot againd a precedent Occupier the Record is no Evi- 
dence^ and therefore againfl fuch-a-one i^ is neceffary for 
the ^Plaintiff to prove his Title, and alio t;o prove aa 
9daal Entry; for Trefpafs being a poffeffory Adlon 
cannot be Qi^ntained without it. Bat it may admit of 
Doubt what Prqpf of an adtual Entry is fufficient : It stanynought 
has been ffud that the Plaintiff will be entitled to recover and Cofins. 2. 
^ mefne P,rofits only from the Time he can prove him- ^*"*" 3^7* 
f(df to (lave been in .adlual Fc^effion ; and therefore if a 
tfan jDfUijke his Will and die^ the Devifee will not be en- 

G 3 titled 
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% R. A. Tiu titled to tlie Profits till he has made an adnal Entiy. 
2[^^P^ Others hare holden that when once he has made an aanal 
^^*^ Entry, that will haTe Relation to the Time his Tide 

accrued, ib as to intitle him to i ccor c r die mcfiie Profits 
from that Time, and dicj rely on die Cale in SiJ. 239. 
which was Trefpafs brought for die mefne Profits dromMi 
U Leafe, and nothing (aid in the Caie about proving an 
aduai Entry antecedent to it: They fay too> diat if die 
Law were not ib, the Courts would never have fufinered 
Plaintif 's in Ejedments to lay their Demifes back in the 
Manner they now do, and by diat Mean intide diem« 
itVt^% to Recover Profits which thry would not otherwife 
be intitled unto. However fuppofing a fubfequent Entry 
. has Relauon to the Time the Plaintiff's Tide accnied, 
yet certainly the Defendant may plead the Statute of Li- 
mitations, and by that Mean prote& himfelf ^m all 
but the fix laft Years. 

But another Queftion might be put, which would 
perhaps occaiion more Difficulty, <E;fz. Suppofe the De- 
fendant were to plead the former Recovery in the Ejed- 
s ment in Bar, how muft the Plaintiff reply ? It feems 
certain that the Plaintiff may recover the whole mefne 
Profits in the Ejedment, and that is apparent from the 
16 ^ 17 Car, 2. which enads, that in cafe the Judgment 
be affirmed on the Writ of Ercpr, the Court may award 
a Writ of Enquiry as well of the mefne Profits, as of 
the Damages by any Wafte committed after the %x9i 
Judgment. Perhaps it may be anfwered, that the Court 
will take Notice that the Proceedings in Ejedment are 
merely fiditious, and only to enable the Plaintiff to get 
PofTeilion, and that it is never ufual to recover more than 
fmaiJ Damages for the Oufler, without any Confidera- 
tion had of the mefne Profits. And it is certain the 
Courts do frequently take that into Confideration ; other- 
wife the Leffor would not be intitled to recover at all for 
the Time laid in the Declaration, fince by his own (hewing, 
his Leffee and not himfelf was entiHed to the Adion. 
But if the Plaintiff were, upon the Judgment in Ejed- 
ment being affirmed on Error, to have a Writ of En- 
quiry, it would probably (if rightly pleaded) prevent his 
recovering any Thingin a fubfequent Adion of Trefpafs ; 
Doe «• and therefore if the Depiife were laid any time back, it 

Rotch, E. would be advifeable for the Plaintiff in Ejedhnent to take 
" p* *• ^* B. (aj he may) Judgment fiar his Cofts on the Writ of 
PwlSi. Error, without having any Writ of Enquiry. Note ; in 

cafe the Adion be brought after a Judgment by Default 
againft the cafual Ejedor, it is ufual for the Plaintiff to 

recover 
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recover the Cofts of the Ejedment, as well as the mefne 
Profits. In cafe the Adion he brought by the nominal Agreed Ibid. 
Plaintiff in Ejedment, the Court will upon Application 
ftay the Suit till Security is given for anfwering the Cofts. 

If in Trefpafs ^are Claufum /regit the Plaintiff fet a. R. A. 677, 
out the Abuttals of his Clofe, he muft on the Evidence ^78- 
prove every Part of his Abutment ; as if the Abuttal be 
laid aparte aufirali to the Mill of A. he muft prove a 
Mill there, and that it was in the Tenure of A, but it 
will be fufficient though there be an Highway between 
them. So if the Abuttal be afligned towards the Ealt, Yelv. 114. 
though it be Norths if it incline to the Eaft it is fufticient. 
If the Plaintiff count of a Trefpafs in one Acre fetting 
forth its Abuttals, and he prove a Trefpafs in any Part of 
that Acre fo abutted, the Jury may find the Defendant 
guilty as to that Part. 

Many Things may be laid in Aggravation of Damages, Salk, 642. 
of which alone Trefpafs would not lie ; as Trefpafs may ^^* ^^* 
be brought for entering the Plaintiff's Houfe, and beating 
his Wife, Child, or Servant; but in fuch Cafe the 
Plaintiff cannot recover Damages for lofing the Service of 
his Child or Servant, becaufe he may have a proper 
Adiion for that Purpofe, nor can that be given in Evi- 
dence ; but the beating may be given in Evidence to ag- 
gravate the Damages, for now (though it has been hoi- 
den otherwife formerly) if the principal Matter will bear i Sid. 215. 
an Adion, you may give any Thing in Evidence in Ag- , 

eravation of Damages, /• e, any Thing that will not of 
itfelf bear an Adion : for if it will, it muft be fhewn, 
as in Trefpafs ^are Clau/um /regit, the Plaintiff would 
not be permitted to give Evidence of the Defendant's 
taking away a Horfe, Wr . But in Trefpafs ^are Clau/um 
it Domum /regit, he may give in Evidence that the De- 
fendant came into his Houfe, and defiled his Daughter. 

Where the Adlion is tranfitory (as Trefpafs for taking Salk. 643. 
Goods) the Plaintiff is foreclofed to pretend a Right to 
the Place, nor can it be contefted upon the Evidence who 
had the Right ; therefore Poffeflion is Juftification enough 
for the ifelendant, and it is fufficient for him to plead 
that he was poffeifed of Biackacre, and that he took the 
Goods Damage Feafant without fhewing any Title. But 
it is otherwife in Trefpafs ^are Clau/um /regit , becaufe 
there the Plaintiff claims the Clofe and the Right may be 
contefted. 

G 4 Trefpafs 
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jin Introdu5lion to the Law 

Trcfpafs for taking and detaining his Cattle at Teddini^ 
ton; the Defendant juftificd taking them Damage Feafant 
at Kingjott, and that he carried them to Teddingtou and 
impounded them there : It was objedled on Demurrer 
that the JufHfication was local, and therefore the Defen- 
dant ought to have traverfed the Place in the Declaration ; 
fed non allocatur, for when the Defendant fays he carried 
them to Teddington^ and impounded them there, they 
agree in the Place ; for if the Defendant had not a Right 
to take them, he was a Trefpaifcr at Teddingtou* 

In Trefpafs ^aro Clau/um f regit ^ the Defendant may 
upon not guilty give in Evidence that he had a Leafe kx 
Years (but not that he had a Leafe at Will, for that \% 
like a Licence which may be countermanded at Pleaf\irt>) 
or that his Servant put the Cattle there without his 
Aflent: But he cannot give in Evidence a Right of 
Common, or to a Way, or any other Eafement ; nor 
can the Defendant give in Evidence that the Plaintiff 
ought to repair his Fences, for Want whereof the Cattle 
efcaped ; nor that he entered to take his Emblements or 
Cattle ; nor that he entered in Aid of an Officer for 
Execution of Procefs, or in frelh Purfuit of a Felon, or 
to renjove a Nufance, nor that it was the Freehold of A, 
and that he entered by his Command or Licence, for 
thefe are all Matters of JuHification only. 

(Note 5 every Man of common Right may juflify the 
going of his Servant or Horfes upon the Banks of navi^ 
gable Rivers, for towing Barges, Wr. and if the Water 
impair the Banks, they ihall have reafonable Way in the 
neareft Part of the next Field.) 

Upon Not Guilty in Trefpafs the Defendant gave ia 
Evidence Articles, by which Sir Robert Hatton (under 
whom the Plaintiff claimed as Heir) fold the Defendant 
300 of the befl Trees in fuch a Wood, to be taken between 
fuch a Time and fuch a Time. Sir Robert died, and the 
Defendant within the Time took the Trees ; upon which 
the Plaintiff proved Sir Robert was only Tenant in Tail, 
but this was a voluntary Settlement of his own ; and the 
Judge held clearly that this Sale, being proved to be ^ a 
valuable Confideration, bound the Heir in Tail, being 
within the 27 EL c. 4. and befides the Settlement was 
with a Power of Revocation, and the Plaintiff wai 
nonfuited. 

The Defendant cannot give in Evidence, that the 
Goods were feizedas aHeriot, or that they were diflrained 
Damage Feafant, l^c. But in Trefpafs for taking Goods 
from the Plaintiff's Wife, he may give in Evidence that 

they 
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they were taken after a Decree for Alimony (for that is a 

Separate Maintenance^ and not in the Power of the Haf- 

band.) But he cannot give in Evidence, that the PlaintiiF 

had no Property, for Poffcillon is fufiicient to maintain Trei^ Salk* 4* 

pafs. So he may give in Evidence, or plead that he is 

Tenant in Common with the Plaintiff: But if he would Ante. 34* 

take Advantage of a Stranger being fo, he muft plead ; 

it in Abatement, for that will not prove him Not Guilty. 

So if there be two Defendants, they may plead a Te- Sa!k. 4. 
naticy in common in one of them with the Plaintiff*. 

If Trefpafs be brought by an Executor againft an Exe*- Ca. K. B. 
cutor i/e foH tort, he may give in Evidence Payment of ^'' 
Debts to the Value in Mitigation of Damages ; but yet 
there fhall be a V.erdi^l againft him, for he is neverthelefs 
a Trcfpaflcr. 

If Trefpafs be brought againft a SheiifF, who has i Raym. 733. 
levied Goods by Virtue of a Ft, Fa. againii the PlaintifF, 
be need not ihew the Judgment. But if the Goods 
were the Goods of y. S. and the Plaintiff claim them 
by a prior Execution (or Sale) that was fraudulent, the 
Sheriff mafl fhew a Copy of the Judgment. 

Note; A Fi» Fa. is ife bonis et catallis debit or is, andSalk* 395* 
therefore the Debtor's Goods only can be taken in Execu- 
tion : But the Lev, Fa. is de exitibus terra , and therefore 
the Cattle of a Stranger levant 2^nd couchant may be taken, 
.for they are lifues ; but the Cattle of another Tenant in 
Common cannot, for he has done nothing but what he 
might do; but then his Title muft be found by the In- 
qaifition« for otherwife he is bound till he avoid it by a 
mnftrans de Droit. The Ft. Fa. firfl delivered to the 
Sheriff ought to be firft executed ; but if he execute the Salk. iso* 
fecond firft, the Execution is good, and the Party can only 
have his Remedy againfl the Sheriff. Note ; at Common 
Law the Goods were bound from the Tefle of the Writ, 
bat by 29 Car. 2. they are bound only from the Delivery 
of the Writ to the Sheriff. 

Per Hard'wicke Q. Neither before the Statutes oftowthaiv. 
Frauds nor iince, is the Property of the Goods altered, Tomkins, «• 
hot continues in the Defendant, till Execution executed. ^<1* ^^* ^^* 
The Meaning of the Words, " That the Goods fhall 3«i- 
*• be bound from the Delivery of the Writ to the Sheriff,'* 
is that after the Writ is fb delivered, if the Defendant 
nake an Affignment of his Goods, unlefb in Market 
overt, the Sheriff may take them in Execution : 

Note; 
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Note; by 21 Jac. i. The Defendant may to a Tref- 
pafs ^are Claujum fregity plead a Difclaimer and that 
the Trefpafs was by Negligence or involuntary, and Ten- 
der of fufficient Amends before the Action brought; 
whereupon, or upon fome of them, the Plaintiff* (hafi be 
enforced to join IfTue. 
Lambert V. If in Trefpafs ^mre Clau/um f regit a Man declare ge- 

Str^cr, M. nerally in fuch a Vili, the Defendant may plead lihenm 
i^fo'd**!!?. TenementutHy and if the Plaintiff traverfe it, it is at his 
Peril ; for the Defendant, if he have any Part of the 
Land in the whole Town, ihall juftify it there; and 
therefore the better Way is for the Plaintiff to make a 
new Alignment. Yet ^ how can he make a new Align- 
ment, unlefs the Defendant in his Plea give a Name 
certain to the Locus in quo? And therefore in Dy. 23. c. 
147. it is faid that if the Defendant fay, that the Locus in 
quo is fix Acres in D. which are his Freehold, and the 
Plaintiff fay they are his Freehold, and in Truth the 
Plaintiff and Defendant have both fix Acres there, the 
Defendant cannot give in Evidence, that he did the 
Trefpafs in his own Soil, unlefs he gave a Name certain 
to the (\x Acres, for otherwife (fays the Book) the Plain- 
6 Mod. 117. tiff cannot make a new Aflignment. ' And it is certain 
that where the Adion is tranfitory (as for taking the 
Plaintiff's Goods) the Defendant, if he would plead the 
Locus in quo to be his Freehold, and that he took the 
Goods Damage Feafant, muft afcertain the Place at his 
Peril ; becaufe by his Plea he has made that lockl which 
X Lit. J4S. was at large before ; for the taking of the Goods is the 
Gift of the Adlion, and therefore the Plaintiff may prove 
it at a different Place than that laid in the Declaration. 
»7 H. 8. 7. In Trefpafs the Defendant juftified in a Place called >/. 

as his Freehold ; the Plaintiff by Way of new Affign- 
ment faid that the Place in which, lie. is called B, It is 
no Plea to fay that A. and B. are the fame Place ; for by 
the new Alignment the fiar is at an End. 
Cr. £1. 492. If the Plaintiff make a new Affignment, and the gene- 
ral Iffue be joined thereon, the Plaintiff cannot prove 
the Defendant guilty at the Place mentioned in the Bar ; 
for when the Plaintiff makes a new Affignment, he 
waives that i^hereto the Defendant pleaded in Bar;'fo as 
in Truth if it be the fame Place, he can never take Ad- 
vantage thereof, and therefore if it be the fame, yet the 
Defendant ought not to rejoin that it is fo, but plead not 
Guilty, and take Advantage of it at the Trial. 

As 
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As Trefpafs is a pofleiTory Action it is enough for the CarytfiiJHolt, 
Plaintiff* in his Replication to traverfe the 'Title fet out by '5 G. 2. 
the Defendant, without fetting up a Title in himielf ; for 
the Po/Teflion admitted in the Plea in giving Colour is 
fofficient, unlefs the Defendant can make out a Title in 
himfelf. But if in Trefpafs for taking a Gelding, (or ^""^^^ ^< 
other Chattel) the Defendant plead that the Place where e.„g"^;. 
is 100 Acres, and that % S. is feifed thereof in Fee, and c, B, 
that he as his Servant and by his exprefs Orders took the 
Gelding (or other Chattel) Damage Feafant, the Plaintiff* 
cannot reply iie Injuria fua propria ah/aue tali Caufa, for 
that would put in iffue three or four Things ; but he muff 
Craverfe one Thing in particular. 

Trefpafs by the Lord of a Manor for fpoiling his Peat D'Ayrollei 
and digging Holes : The Defendant pleaded a Right of J' Ho^^rd, 
Common, and becaufe the Peats, l^c, injured his Right "'' '^^' 
of Common^ he removed them : To which the Plaintiff* 
replied i/r Injuria fua propria ah/aue tali Cau/a ; the Plain- 
tiff cannot on this Iffue give in Evidence that there was a 
Sufficiency of Common left. 

The Defendant pleaded a Right of Common for his Raleyv^Robin* 
Cattle levant and couchant, and to another Count a Li-'^^^'^^'S®^**' 
ccncc to cut down a Tree to make a Gate, and that he had ^' ®* 
ajpplted it for that Purpofe. The Plaintiff replied as to 
t&e iirft that they were not his own commonable Cattle 
levant and couchant, and as to the fecond protefiando that 
the Tree was not applied, traverfed the Licence and con- 
doded to the Country. The Defendant demurred- fpecial ly 
to the firff Replication, becaufe it was multifarious y and as 
to the other becaufe it concluded to the Country, when it 
Humid have been with an Averment. But the Court held 
tlic fifft Traverfe good, for the Rule is not that you muff 
join Iflbe on a fingle Fadt, but on a fingle Point, which 
seed not confiff only of one Fad. — A Cuffom from the 
Nature of it muff have feveral : In this Cafe the Levancy 
tad Couchancy of his own commonable Cattle make up 
this one Point of Right to the Common. As to the fecond 
diey held that by the Denial of the Licence, and admit- ^ 

tmg all the Reff of the Fad, the Plaintiff put the fub- 
bntial Thing in Iffue, therefore ought to conclude to the 
Country. 

If the Defendant plead that it is his Freehold; the LMobert *«^ 
Plaintiff may reply three Ways ; i. That it is his Free- Strother, M. 
kdd, and then he muft always traverfe the Defendant's HG. 2. c.B. 
Flea except in one Cafe, and that is where he makes a 
lew Aifignment. 2. Or he may derive a Title under 
^e Defendant, and then he muft not deny its being the 

Defendant's 
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Defendant's Freehold. 3. He may fet up a Title not in- 
confiilent with the Defendant's, and then he may either 
traverfe the Defendant's Title, or not, as he pleafes. 

ft R. A. 684. ^^ t^c Declaration be for taking away a Stack of Rye« 
the Jury may find the Defendant guilty as to five Quarters 

Cr. Car. 54* Parcel thereof, and not guilty as to the Refidue. So if 

the Declaration be fbr cutting and taking away Trees, the 

« Defendant may be found guilty of the Takine, though 

Cartb. 20. not of the Cutting. So if there be two Defendants, ue 
Jury may find them feveraUy guilty as to Part, and feve- 
rally not guilty as to the Refidue, and afiefs Damages fe- 
verally ; but if the Jury were to find them guilty li pr^t- 

Infra, S. P. mijfisf and then fever the Damages, it would be ill, for by 
finding them guilty Jt framiffis^ they find them equally 
guilty, and then they cannot fever the Damages, which is 
to find one more guilty than the other. 

Tilly and Trefpafs againn two for taking Goods ; the one pieced 

Woody, 7 £• not guilty, and Verdid againil him ; the other pleaded 

4. 31. cited the Plaintiff had given him the Goods, and Verdift for 
^^54* him ; and it was holden that the Plaintifi^ fiiould not have 

5. pT* ^* Judgment againfl the other, it being one Adion, apd the 

Court apprized that the Tide was againft the Plaintiff, 
a Str. 1140. Trefpals againft three for taking the PlaintifiF'g Goods, 

Ante 14. and for falfe Impriibnment ; Judgment by Defaah agaipft 

one ; not guilty pleaded by another ; and a Demurrer t^ 
the Declaration by the third. At the Trial of the general 
IfiTue, there was likewife a Writ to afiefs Damages on thf 

Judgment by Default, and contingent Damages on thf 
>emurrer. The Jury gave a Verdi^ fisr the Defendant oa 
not guilty, and lool on the Writ of Enquiry as to oneoif 
the Defendants, and is. as to the other. And l»i$ Ch. J* 
was of Opinion, that the Jury might feparate the DaflM- 
ges, the Defendants not having pleaded jointly. 

But where the PlaintifiF declared againft two for a jojipt 
^.^G^dbUd Trefpafs, and the Jury found them guilty in Manmr W 
3* j^^ ' Ferm as the PlaintifiF complained againft them, and affeflini 
Tr* II G. 3. Damages againfi H. 40s. and 40s. Coils, and againft W. 
IS. and IS. Coils, and Judgment was entered againft Ui& 
fbr 4I. Damages a^efifed by the Jury, and 231* Coib ^ 
Jncremtnto^ in the whole Z'jX, ^nd againil Winfiy for if# 
Damages and is. Cofls; on Error being brought for this 
Cauie, the Court reverfed the Judgment, faying that ^ 
there was a joint Trefpafs laid and founds the Damage^ 
. could not be fevered. 



CHAP 



•Relative ta Trials at Nifi Prius. 95 



CHAPTER IIL 

Of Ejeftmcnt. 

/T^HK fecond Sort of Adtion which may be brought 
\ for an Injury affeding the real Property of the 
Party is an EjeAment, by which a Term for Years is to 
be recovered ; and as this is almofl the fingle Adlioa now 
in Ufe for the Recovery of Eflates^ (the Perfon who 
daims the Right bringing an Ejediment in the Name of 
a fiditiotts LefTee) it will be neceffary to treat pretty largely 
apoa this Head. / 

The Plaintiff who claims a Title feigns a Leafe» and 
in the Name of the fiditious Leflee delivers a Declaration 
againft the cafual Ejedor (who is alfo feme feigned Peribn) 
to. the Tenant in PoiTeflion; upon this Declaration there 
is indorfed a Notice to the Tenant in PoiTeflion, in the 
Name. of the calual Ejedtor, fignifying that unlefs he 
appear and de end his Title he (hall let Judgment pafs 
by Default. This Service may be on the Tenant him- Savage and 
felf in any Place off the Premifes, but if it be on the Dent. H* 10 , . 
Wife or Servant, it muft be on the Premifes ; and if it ^' J' ^» ^* 
be on the Servant, there muft be fome Acknowledgment *55* 
by the Tenant of having received it. By 11 G. 2. r. 19. 
the Tenant muft give Notice to his Landlord, of, any 
Dechtration in Ejedment, under the Penalty of three 
Years R,ex^t^ and the Landlord may, by Leave of the 
Court-, make himfelf Defendant with the Tenant in 
PoffefiOQ, in cafe he appear; and in cafe fuch Tenant 
lefefe to appear. Judgment fhall be figned againft the cafual 
Siedor ; bat upon the Landlord's entering into the like 
Rale to eonfe4 as the Tenant ought to have done, the 
Court fhall order a Stay of Execution upon fuch Judg- 
msat till further Order. 

No one can be made a Defendant under this A£t but a Roe ex dem. 
Landlord, therefore where a Man devifed his Eftate to Leake and 
7. S. and the Heir l?rought an Ejedment againft the ^°*> ^•*9 
Tenant in Poffeffion, the Court on Motion held that J. ^' *' ^' ^* 
S. could not be made a Defendant. — In like Manner a j^^gj ^^ ^j^^^ 
Mortgagee who had never received the Rents has been Woodward 
'cfttfcd to be made a Defendant with the Tenant. — In and Williams. 
Cafes of a vacant Poffeffion, no Perfon claiming Title will ^r. 13 G. 2. 

^^ I Barnes, I23« 
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be let in to defend, but he that can firft feal a Leafe npoo 
the Premiies mud obtain PofleiTion. 

A Mortgagee need not give Notice to a Tenant to quit 
before bringing his Ejedment, if he mean only to get 
into the Receipt of the Rents and Profits of the Eftate, 
though the Mortgage be made fubfequent to the Tenant'* 
Leafe. But in fuch Cafe he (hall not be fuffered to turn 
the Tenant ont of Pofleflion by the Execntion. In the 
prefent Cafe the Leafe was only from Year to Year* and 
with Refped to the iaft Year, might be confidered as a 
Leafe fubfequent to the Mortgage: But the Court held 
it would have been the fame, if the Leafe were for a long 
Term. 

If a Tenant hold from Year to Year, the Landlord 
cannot maintain an Ejedment without giving /ix Months 
previous Notice, unlefs the Tenant have attorned to 
fome other Perfon or done fome other Ad difdaiming 
to hold as Tenant to the Landlord ; and in that Cafe no 
Notice is neceflary. 

If J. be feifed in Fee, and a ftranger enters by Virtue 
of a Leafe for Years which b void, and pays Rent to J. 
A, can never proceed againft him as a Difleifbr, for the 
Acceptance of Rent is a full Allowance of the Leafe he 
claims, and confequently the Entry by Virtue of it is 
made rightful. 

Tenant for Life by Leafe and Releafe made a Leafe for 
Life, Tenant in Tail when he came into PoiTeffion ac* 
cepted Rent, yet this is no Confirmation, but the Leafe 
is abfolutely void on the Death of Tenant for Life* 

In Ejectment by a Landlord againft his Tenant* on a 
Frovifoc for Re-Entry for a Forfeiture, the whole Court 
held that the Leflbr bringing Convenant for half a Year's 
Rent fubfequent to the Time of the Demife laid in the 
Declaration in Ejedment, was a Waiver of the Right of 
Entry for the Forfeiture, and an Acknowledgment tbat 
the Covenant then fubfifted. The Law will always lean 
againfl Forfoitures, as Courts fA Equity relieve againft 
them. 

By 4 Q, 2. c. 28. where the Landlord or Leflbr has 
Right to re-enter for Non-payment of Rent, and no 
fufficient Diftrefs is to be found on the Premifes, he may 
without any formal Demand or Re-Entry, {ttv^ a De^ 
claration in Ejectment, or in cafe the fame cannot be legally 
ferved, or no Tenant be in adiual Pofleflion of the Pre- 
mifes, then affix the fame upon the Door of any de- 

mifed 
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demifed MeiTuage ; or in cafe there be no MefTuage, then 
upon fome notorious Place of the Lands. 

A very little Matter is fufficient to keep the Po/Teffiony Savage M^Den^ 
therefore where the Defendant had left fome Beer in his ^iU* lo G« 2» 
Cellar, the Landlord proceeding as on a vacant PoiTef- 
flon, the Judgment and Execution were fet afide with 
Cofts. 

But the fame A£l, where an Eje^lment is brought a- N. B. The 
gainft a Tenant for Non-payment of Rent, the Tenant ^^j^tgcfd*^'*"* 
may at any Time before the Tfyal pay into Court the toAiT Aa/**' 
Rent-arrear and the Cofts, and thereupon the Proceedings Salk. 597/ 
ihall be flayed. 

In Eje^ment by a Landlord, the Tenant moved to flay Pure ex dem. 
Proceedings upon Payment of Rent-arrear and Cofls. W'^^"**!**^* 
On a Rule to fhew Caufe it was infilled for the Plaintiff, Sturdy,H.i752. 
that the Cafe was not within the A6t, for that it was not 
an Ejectment founded fingly on the A£l, but that it was 
brought likewife on a Claufe of Re-entry in the Leafe for 
not repairing, and the Leafe was produced in Court : 
However, the Rule was made abfolute, with Liberty for 
the Plaintiff to proceed upon any other Title. 

The Peribn who fwears to the Service mufl fwear po- 
fitively that fuch a one is Tenant in PoiTeilion, and that 
he read the Indorfement to him,. and acquainted him with 
the Contedts thereof: And upon this Affidavit the Plaintiff 
moves for Judgment againfl the cafual Ejedlor, which is 
granted nnlefs the Tenant enter into the common Rule of 
confeffing Leafe, Entry and Oufler. 

If there be feveral Perfons who claim Title, the Rule 
may be dra^n generally, or particularly : Generally, as 
that y. S. who claims Title to the Premifes in Queilion 
in his Poffeffion (hould be admitted Defendant for fuch 
Meffakges ; and this puts a Neceifity on the Plaintiff to 
diftinguiih by Proof what Tenements are in each Tenant'i 
Pofleffion, otherwife he can have no Verdi£l. But if the 
Role be drawn fpecially, that fuperfedes the Neceffit^f of 
Proof that the Lands are in his Poffeffion. 

If the Plaintifr after Iffue and before the Trial enter into ydv. 180. 
Part, the Defendant may at the Affizes plead this as a Piea Cr. Car. a6i« 
fm Jar rein Continuance in Bar to the Plaintiff^s Adion, 
bat it is at the Difcretion of the Juflices, whether they 
will receive it ; but if they do, it ftops the Trial, and the 
Plaintiff is not to reply to it at the AHizes, but the 
]adge is to return it as Parcel of the Record of Nifi 
Prius, 

The 
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The PlaintifF has a Right to proceed both for the Pof- ■, 
feflxon and the Trerpaf?, and therefore the Death of the 
Leilbr (thoagh only Tenant fcr Life) is no Abatement 
bat if the Plaintiff in fuch Cafe \x\\\^ to go on^ the Court 
will oblige him to give Security for Payment of the Cofts^ 
in Cafe Judgment go againft him. 

If on the Trial the Defendant will not appear, and con- 
fefs Leafe, Entry and Oofler, the Courie is to call the 
Defendant to confefs, l^c, and then to call the Plaintiff and 
nonfait him, and pray to have it indorfed on the Ptfiea 
that the Nonfuit was for Want of Confeffing, C^r. and 
then upon the Return of the Poftea Judgment will be 
given againft the cafual Ejedtor. 

If there be fcvcral Defendants, and fome of them do 
not appear and confefs, according to the old Method, a 
Verdid was to be taken for them, and the Pofteu was in- 
dorfed that the Verdi^ was for them becanfe they did not 
confefs. But it is faid, Salk. 4^6. that by a Rale made 
4 An. B. R, the Plaintiff ih all goon againfl thofe who will 
confefs, and Jhall be nondiited as to thole 1^0 will not ; 
but the Caufe of the Nonfuit (hall be exprefTed on the 
Record, and upon the Return of xht Ptjtea, the Court 
being informed what Lands were in the Pofleffion of 
tho(e Defendants, Judgment ihali be entered againft the 
cafual Eje^r as to them. 

N, B. I can find no fuch Rule in the printed Book: 
And E. J G, 2. in C. B. upon the Precedent of Claxmort 
and Searle and others. Judgment was given on Motion 
againft the cafual Eje£h>r, as to fuch of the Defendants as 
were acqnitted at the Trial for not confeffing, as appeared 
b^ an Indorfement on the Pojha ; and this feems the 
right Way. 

4< If there be fevcral Tenants in Poffeffion, the Plaintiff 
maft deliver a Declaration to each of them. 

Where the Houfc is empty it is neceflary to feal a Leai^ 
on the Land, and give Rules to plead, and when they 
are out, upon Affidavit of the whole Matter, the Qoai^* 
grants Judgment. 

Where a Corporation aggregate is Lcffor of the Plainti4l^> 
they mufl eive a Letter of Attorney to fome Perfbn «^ 
enter and leal a Leafe upon the Land, and therefore tlx^ 
Plaintiff oaght in fuch Cafe to declare upon a Demife Yyy 
Deed, (for they cannot enter and demife upon the LancXi 
at natural Perfons can) though this will be ^ded aic^'' 
Verdia. 

If a material Witnefs for the Defendant be alfo made ^ 
Defendant, the right Way is far him to let Judgment g9 
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by De^ult; but if he plead, and by that Mean admit 
himitif Tenant in Poneffiony the Court will not after* 
wards upon Motion ilrike out his Name. But in fuch 
Cafe if he confent to let a Verdid be given againft him for 
as much as he is proved to be in PoifeiHon of, I fee no 
fteafon why he ibould not be a Witnefs for another De^ 
fendant. 

If an EjeAment be brought for a Church, the Curate 
raay aiove fiur a fpecial Rule to defend only quoad a fpecial 
Right of Entry to perform divine Service* So it is faid in 
SM. zc6. But in Martin and Davis, the Court denied Str. 914. 
to let tne Parfon of Hampflead Chapel defend only for a 
Right to enter and perform divine Service, faying the 
Caufe in Zalk. has been often denied. 

An Ejedment lies for Part of a Highway, and though Chcfter (ex 
it be built upon, it (hall be demanded as Land. bTr. islIo 

An Ejedment will lie for nothing of which the Sheriff q\" ^J g^j^^^ 
cannot deliver Execution : Therefore it will not lie for a 
Rent, Common, or other Thing lying in Grant, qua 
mqug tangi nee videri poffunt ; but it will lie for Common g^^ -. 
afmendant or appurtenant, ^r the Sheriff by giving Pof- 
femon of the Land gives Poffeifion of the Common; 
6> it will likewifelie for Tithe by the 32 ^. 8. r. 7. where carth. 390. 
they are appropriated; but in fuch Cafe the Demife muft 11 Co. 23. 
be fet fbath to be by Deed, though after a Verdift this ^^aym. 136. 
would be aided ;. it mud likewife fhew the Nature of the 
Tithe. 

Whatever creates a Difcontinuance is a Bar to an Co. L. 337. 
Eje^hnent; as if Tenant in Tail make a Feoffment, 
or levy a Fine to another in Fee, the Iffue cannot bring 
£je£Unent as he may if his Anceftor alien by Leafe and 
Releafe without Warranty. If Tenant in Tail, Remain- 
der to B. in Tail, bargain and fell to C. and his Heirs and 
afterwards levy a Fine with Proclamations to C. and his Bd. Seymour't 
Heirs who enfeoffs iX Tenant in Tail dying without Iffue, ^^^ ^"^ ^^- 95- 
the Remainder-Man may bring Eje£lment, for the Fine 
levied to the Bargainee makes no Difcontinuance of the 
Remainder, no E^te of Freehold paffing by it; but if 
It had been* levied before the Bargain and Sale inrolled,- 
or if the Bargain and Sale had been exprefsly made to Odyem v. 
declare the xJfe of the Fine, fo that both muil have been Whitehead, Trt 
Gpofidered as one Conveyance, it had been otherwife 5 3^ G* *• J^* B- 
iind the Feoffment of the Conufee is no Difcontinuance 
of the. Remainder, for none can difcontinue the Remain- ^^ • ^^ 
der or Reverfioo, but he only to whom the Land is in* ' 

t^led, and none can difoontinue an Eftate Tail, unlefs he 
cUfcontinue the Reveriion of him who has the R^veifion, 

H or 
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or Remainder if any hath the Remainder » &c. Therefore 
if a Donee in TaiU Reverfion in the Donor, enfeoff the 
Doner, it is no Difcontinuance. So if before 34 ^. 8. 
r. 20. the Reverfion were in the King, the Tenant in 
Tail coald not dii'continue the Eftate Tail, though he 
^^** might have barred it by a common Recovery. And note, 

Co. 1^%%%. ^^^^ ^t is a Maxim, that a Grant by Deed of fuch Things 

: R. A. e^z* AS ^ic in Grant works no Difcontinuance.— -So a Fineyitr 

Cr. £• 828. Grant and Render, or fur Conufance de droit tantmrn.-^ 

s Go. 76. It is likewife a Maxim, that none can make a Difcontinu- 

ance but he who is feized of the Eftate Tail in Pofleflion ; 
and therefore if Tenant for Life and he in Remainder in 

ii?j^*^*A^' Tail make a Feoffment by Deed, it is no Dilcontinuance. 

Ibid. 32ft. g^ likewife if the levy a Fine.— If Tenant in Tail make 
a Leafe for the Life of the Leffee, it is a Difcontinuance ; 

Cr. Car. 40 (• *°^ ^ ^* " though the Remainder-Man join in the Leafe. 

t Lev, 36. * A Tenant for Life, Remainder to his Wife for Life, 

Remainder to the Heirs of their Bodies, Remainder to ^« 

Hufband and Wife levied a Fine with Warranty, and died 

/arts Iffue, B. brought Ejedment, and it was holden that 

the Fine was no Difcontinuance, and confequently the 

Co. L. 333. Warranty no Bar: And note. No Difcontinuance lafts 
longer than the wrongful Eilate created by it, therefore 
where Tenant in Tail levied a Fine to B, for Life, and 
after levied a fecond Fine for the Ufe of hitnfelf in Fee» 
and then bargained and fold to y, S. it was holden the 
firfl Fine made a Difcontinuance only for the Life of B» 
Secondly, the fecond Fine did not enlarge the Difconti- 
nuance, becaufe the Eilate returned back to the Conufor. 
Thirdly^ if the fecond Fine had been levied to a Stranger, 
yet during the Life of the iirft Conufee it had been no 
Difcontinuance. 

By ^2 H, 8. r. 26. No Fine, Feoffment or other A6I, 
made, fuffered or done by the Hufband only, of any 
Manors, &c. being the Inheritance or Freehold of the 
Wife, during the Coverture ihall make a Difcontinuance 

Co. L. 326. thereof. — A Feoffment by Hufband and Wife is within 
this Ad. So where during the Coverture Lands are 
given to the Hufband and Wife, and the Heirs of their 

% Co. 72. two Bodies. But in that Cafe if the Hufband levy a Fine 

with Proclamations it will bar the Iffue, and if ^vt Years 
pafs after his Death without any Entry or Claim by the 
Wife, her Entry will be taken away and her Right extin- 

Cr. Car. 320. guifhed.^fJTl^Bnd be given to the Hufband and Wife, 
and thd-^MfMf the Body of the Hufband, and the Huf- 
band ma^ff^r eoffment in Fee, this is a Difcontinuance 
if he farviVe his Wife, but not otherwife. 

By 
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liy II H, 7. r. 20. If ally Woman having an Eflate in 
Dower, or for Life or Tail, jointly with her Hufband or 
wholly to herfelf or to her Ufe, of the Inheritance or 
Parchafe of the Hafband, or givdn to the Hufband or 
the Wife in Tail or for Life, by any Anceflor of thd 
Hafband^s or other Perfon feifed to the Ufe of the Huf- 
band or his Ancefbrs, being fole or with other after 
taken Hulband difcontinae, alien, releafe or confirm with 
Warranty, . or by Covin fuffer a Recovery, all fuch Re- 
coveries, Difcontinuances, &c. are void, and everv Peribn 
to whom the Intereil fhould belong after the Deatn of the 
Woman, may enter as if no Difcontinuance had been $ 
tod if fuch Hufband and Wife make fuch Difcontinuance 
the Peribn to whom the Manors, &c. fhould belong after 
the Death of the Woman, may enter and hold according 
to fuch Title as he fhould have had if the Woman had 
been dead, and there had been no Difcontinuance, as 
againft the Hufband during his Life, provided that the 
Woman after the Death of the Hufband may re-enten 

But if fole when the Discontinuance is made, fhe (hall 
be barred for ever, and the Peribn to whom the Interefl 
belongs may enter. 

If a Hufband devife to his Wife in Tail, Remainder to i Ledii, 261* 
B, in Fee, and the Wife with a fecond Hufband levy a 
Fine to y. S. the Son by the fecond Hufband cannot enter; 
for though it is within the Words, it is not within the 
Intent 5 the Ad. 

It is within the A61, though the Gift by the Hufband Cr. ]* 474. 
or his Anceflor&y by which the Wife takes, were made 
as well in Confideration of Money paid by the Feme or 
her Father, as of the Marriage. Sut it is otherwife if Cn J. 624. 
the Land be fettled by the Anceflor of the Wife in Con- 
fideration of the Marriage, and of Money paid by the 
Hufband ; for it (hall be intended, that her Advancement 
Was the principal Caufe of the Gift. But if conveyed by Moor 250. 
a Stranger in Confideration of the Wife's Fortune paid by 
her Father to the Vendor, and other Money paid by the 
Baron, it is within the A£l. 

If the lifue in fpecial Tail^ Remainder to him in Peej sir George 
levy a Fine, and after his Mother being Tenant in Tail Brown's Cafe, 
within this Adt leafe ibr three Lives, (not warranted by 3 ^o* £*• 
52 H. 8.) living the liTue, the Conufee may enter. But if ^ , 
the Reveriion in Fee had been in another, the Conufee 
could not enter, becaufe he would take onlv by £fh>ppel ; 3 Co. 6z« 
nor the Heir bec&m he was concluded himfelf by the 
Fine ; nor his Iflue who is likewife barred. But if the 

H 2 Wife 
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Wife Tenant in Tail fuffer a Recovery, and the Iffue in 
Tail releafe to the Recoverer* the Iflue of that liToe is 
not barred thereby. 

By 21 Jac. I. r. i6. None (hall make an Entry into 
Land, but within twenty Years after their Right or Ti- 
tie fliall firft defcend or accrue to them, with the afual 
Sarings for Infants, Feme Coverts, ^c. Therefore if the 
Le/Ibr of the Plaintiff be not able to prove himfelf or his 
Ancefbrs to have been in Poffeffion within 20 Years be- 
ibre the Adion brought, he (hall be nonfuited. 
Ca« K* B* 573. If ft Declaration in Ejedment be delivered within so 
Years, and a Trial had, whereby there is Leafe, Entr^r 
and Oofler confefled ; yet if the Plaintiff being nonfuited 
in that Adion bring another after 20 Years, that will not 
be Proof of an Entry, to bring it out of the Statute of 
Limitations, for that muft be an aAual Entry. 
Ford tnd Note ; The Poffeffion of one Joint-tenant or Parce- 

Gr^ Salk. acr is the Poffeffion of another. So if the Defendant 
*'5- were to prove that the Sifter of the Plaintiff had enjoyed 

3^j|^ _. the Eftate above 20 Years, and that he entered as Heir 
Wefton J. ia to her ; the Court would not regard it, becaufe her Pof- 
Suflfez i68o. feffion would be conftrued to be by Courtefy, and not to 
SaIIt. MSS, Co, make a Diiherifon, but by Licence to preferve the Pof- 
L. 242. b. (effibn of the Brother, and not to be within the Intent of 
the Statute. But perhaps it would be within the Statute, 
if the Brother had ever been in the a£hial Poffeffion and 
oufted by his Sifter, for then her Entry could not poffibly 
be conftrued to be to preferve his Poffeffion. 
Ld. CuUen v. In Ejedment for Mines, Evidence of being Lord of 
Rich. M. 140. the Manor is not fufficient, for it is neceffary to fliew an 
2. K. B* aAual Poffeffion of the Hereditament in Queftion ; and 

for the fame Reafon a Verdid in Trover for Lead dug 
out of the Mine is no Evidence, for Trover may be 
brought on Property without Poffeffion. 
-, - Where the Plaintiff is Devifee of a Term, he muft 

' **^* prove the Affent of the Executor to the Dcvife ; to which 
Str. 70. rurpofe the Cafe of Taung and Holmes is worthy of No- 

tice ; there the Leffee for Years had devifed his Term to 
his Executor for Life, paying 5I. to J. S. Remainder 
to the Leffor of the Plaintiff, the Executor dying, his 
Executrix entered; and on Ejectment it was holden, 
Firft, that the Exectttor took as Executor and not as Le» 
gatee* and therefore the Remainder-over not executed, 
and that it was incumbent on the Remainder-Man to 
prove a fpecial Aflent thereto as to a Legacy ; upon which 
the Plaintiff proved Payment of the 50I. and that was 

holdes 
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holden to be a fufficient AiTent, and the Plaintiff recover- 
ed. But where it is a Freehold it is not necefTary to prore 
P<^effion, for the Law cafb the Freehold on the Devifee ; 
and thoogh the Heir have entered before him and difd^ 
yet that will not bar his Entry. 

The Confeflion of Leafe, Entry and Oufter, is fuffident Oatet on the 
in all Cafes, except in the Cafe of a Fine • with Procla- Demife of Wij- 
mationsy in which Cafe it is neceflary to prove an aftualf*^*!*'^^^!!" 
Entry J and the Leffor rf the Plaintiff diieding one to 1^°* ^•*" ^ °' 
deliver a Declaration to the Tenant in Polfeffion will not • jenkin v. 
amoant to fuch an Entry ; and by the 4 An. c. 16. / 16. Pnchud, C. B« 
No Claim or Entry fhall be of Force to avoid a Fine, le- Mic 30 G. a. 
Tied with Proclamations, or fhall be fufHcient within the 
2 1 Joe. 1 . of Limitations, unlefs the Action be commenced ^^* *®*^* 
within one Year after making fuch Entry or Claim.—* 
Note, the Plaintiff mufl not lay his Demife antecedent to 
liis Entry. 

If A, enter on the'Premifes in J^.^s Name, but withont Strau iixt. 
any Authority or Command from B, but afterwards, and 
before the Time when the Demife is laid to be made, B. 
confentltOi^.'s Entry, fuch fubfequentConfent is fufficient. 

A Pine having been levied, the Leflbr of the Plaintiff skin* 41^ 
proved, that at the Gate of the Houfe in QueiHon he faid 
to the Tenant he was Heir of the Houfe and Land, and 
tbrbade him to pay more Rent to the Defendant ; but he 
did not enter into the Houfe when he made the Demand, 
on which it was agreed that the Claim at the Gate was 
not fufficient. Then it was proved that there was a Court 
before the Houfe, and which belonged to it, and that 
thoach the Claim was at the Gate, yet it was on the 
Land, and not in the Street ; and that was holden good 
without Queflion. 

If the Plaintiff prove that A. was in the Poffeffion of 5^1^, ^j,, 
the Premifes in Queflion, and that his Leffor is Heir to 
An it i« fufficient frimdfucit ; for it fhall be intended that 
A. had Seifin in Pee, till the Contrary appear. And if 
he prove that his Leflbr or his Anceflors had Poffeffion for 
20 Years without Interruption, till the l>efendant ob- 
tained Poffeffion, it is a fufficient Title ; fbrby 21 Jac. 
1. f. 16. Twenty Years Poffeffion tolls the Entry of the 
Perfbn havine Right, and confequently thou|;h the very > 

Rtg^t be in &e Defendant, yet he cannot jnfltfy his ejeA- Biihop aU 
ing the Plaintiff. So if bn Ejeament be brought bv a Lord ^^^\' l"^^ 
againft a Cottager, 20 Years Poffeffion is a good Title ; wefteiiVnrtuit. 
C» if the Pofleffi9ii of the Manor Ihould be a Poffeffion of 

' H 3 the 
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the Cottage, the Lord would have a better Title to that 
than :o aoy other Part of his Eftate ; yet a DiftinftioQ 
has been taken and allowed by all the Judges on a Cafe 
referved by Lord Chief Baron PeugiUy, that if a Cottage 
is boilt in Defiance of a Lord» and qaiet Pofieffion has 
been had of it for xo Years, it is within the Statote : 
But if it were built at firft by the Lord's Pemiiffion, or 
any Acknowledgment have been fince made, (tboo^ it 
were 100 Years fince) the Statute will not ran againft the 
Lord, for the Pofieffion of a Tenant at Will for ever if^ 
many Years is no Difleifin ; there mull be a tortious OuA 
ter, and it is not to be prefumed a Country Fellow ihould 
build in Oppofition to the Lord, unlefs it be ihewn, or 
Ccuveyances are produced. 

Receipt for Rent by a Stranger is no Evidence. of Po^ 
fc^on, fo as to take it out of him in whom the Right iv; 
for it is no DifTeifin without the Admifiion of him who 
Right has; not even though he maUce a Leal'e to the 
Tenant by Indenture referving Rent, nnlefs he make an 
actual Entry : So though the Tenant declare he is'in PoT- 
feffion for the 3tranger ; though it may be proper to be 
lei't to a Jury, efpecially if the Stranger have any Colour 
of Title. 

The Grantee of a Rent Charge, with Power to enter 
and retain quoujque he be fatisfied, has fuch an Eftate that 
he may demiie it to a Plaintifi^ in Ejedkroent. So may 
Tenant by Elegit, but it will be necefiary for him to 
prove the Judgment, the Elegit taken out upon it, and 
the Inquifition and Return thereupon, by which the Land 
in Queflion is affigned to him ; and if by that it appears 
that more than a Moiety was extended, he could not re- 
cover, for it would be ipfo faSo void, and not need a 
Judgment or Audita querela to avoid it. 

So the Conufee of a Statute-Merchant may bring 
Ejedment, but then he mufl prove a Copy of the Statute, 
and of the Capias fi Laicus returned^ and the Extent alfo 
returned, and alfo the Liberate returned ; for though by 
the Return of the Extent an Intereft be veiled in the 
Conulee, yet the adual Pofieffion of the Interefl b by the 
Liberate* 

The Plaintiff made Title under one who obtained Judg* 
ment by Default againfl the Heir upon a Bond of his At^ 
ceilor, and had taken out a general Elegit againft all the 
Land of. the Heir. The Defendant'^ Title was bkewife 
by Judgment againft the Heir on a.$ond of his Ancefbr, 
and it was upon a Bill filed precedent to the Plaintiffs 
Judgment, to which the Heir pleaded Riensper difcent prater 

the 



Relative io Trials ai Nili Prius. 105 

the Land in Queftion, and thereupon he took a fpecial Jadg* 
ment againft the AfTets confefTed (but this was fubfequent 
to the Plaintiff's Judgment) and had an Exttndi facias of 
the whole Land, and was put in PoiTeflion by the SherifF; 
zxAper Holt^ this fpecial Judgment ihall have Relation 
tOy and bind fh)m the Time of filing the Original ; but 
fuch a genera) Judgment as the PlaintifPs will not operate 
by way of Relation, bat bind only from the Time the 
Judgment was given j and thereupon the Plaintiff was 
noniuiced- 

If the Ejedinent be brought for a ReAory, the Plain- x Sid. azo. 
tiff ought to prove his Leffor was admitted, inftituted 
and induced, and has read and fubfcribed the 39 Arti- 
cles, and declared his Affent and Confent to all Things 
contained in the Book of Common Prayer, but he need not 
prove a Title in the Patron ; for Inititution and Indudi- 
on upon the Prefentation of a Stranger is fufficient to bar 
him who has Right in an Ejedment ; and to put the 
rightful Patron to his ^are impedit. But Prefentation » y«nt. i<, 
ought to be proved, and Inftitution would not be of it- * ^*^* ♦*'* 
felf fufficient Evidence of it, though it were recited in 
the Letters of Inftitution, efpecially if Indudion orQ;.fwthi«" 
Poffeffion have not followed. But Proof of a verbal Pre- ^ "l^~/^j„ 
fentation is fufficient ; however that cannot be proved by j^^^ v. Bray 
the Perfon who presented, though ht nAtere only Grantee o/^q^, part 6. 
the afuoidance. But probably in fuch Cafe Evidence of 195. 
general Reputation would be admitted. 

The Demife mufi be laid after the fpPitle accrues, a-. Ballet an^ 
therwife the Plaintiff will be nonfuitH'; but Lord fTtfr//- Baffct, 16 ^ 
nnicke incline4 to think that, where an Eftate was fettled ^^* '744f. «a 
to A. for Life, Remainder to his firft and other Sons, a ****' 
poflhumous Son might lay the Demife from the Time of 
his Father's Death, and that the Defendant would be 
oftopped to fay he was not born, by loW 11 W. 3, c. 16.' .. .^-- . 
-«-Note, Saik^ . 228. makes a^ ^<rr^. Whether this Sta* 
tute extend to i^Devife, becaufe the Words are, " Where 
an Eflate by Marriage or other Settlement is limited/' 
but there feems no jufi Ground for the Doubt. 

The Plaintiff muil lay the Commencement of his fup- j sid. 8. 
pofed Leafe to have been precedent' to the Bfedment by' 
the Defendant ; therefore if a Leafe were made 27 Jpril 
Habend. a diS. 27 Aprils virtute cufus the Plaintiff on'ch.J, 31 1» 
the fame Day entered, and Was poffeffed'tilt the Defend- 
ant /^^rtf eodem 27 April did c^edt him, it would be bad ; 
but the Plaintiff is not bound to mention the particular 
Day of the Oufter, fo it appear to be before the A^Oii 
brought, and after the Term commenced* - 

H 4 Ejefl. 
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Cr. J. 96. Ejedmcnt of a Leafe % Septembtr 2 Jac. and that he 

Adams and ^^s pofTcflcd till thc Defendant pofteafcilicet ^ Siptemher z 
Jac. ejected him ; after Verditt for thc Plaint^ it wis 
moved in Arreft of Judgment, but the Declaration was 
holden to be good, for when thc Declaration is, that he 
was pofiefled^ *virtute iiimt£ioHts emu/if Me pcjiea, fciliat 4 
^tpumker 2 Jac, he was ejeded ; diofc Words fiilicet 4 
Septembtr 2 Jmc. are impoffible and repugnant, therefore 
mufl be rejeded. 

A". B. This Cafe was cited in i Sid. 8. and the Difier- 
■ ence taken at the fiar, and there it appeared on the Plain- 
tiff's own (hewing, tnat he entered before the Leafe com- 
jnenced, and therefore was a Diffeifor ; but here that ha 
entered by Force of the Leafe : However Sir O. B. Ch. 
J. faid he thought there was no Reafan for the Judgment: 
Yet I am ftrongly inclined to think that in theie Days the 
Courts would in Support of the Adion hold the Cafe of 
Adams and Gw/e tp be good Law. 
Swymmer 9c In Ejedment 4;he Plaintiff declared upon a Leafe dated 

ar(«rdBm.) i feh. 1742, to hold from the 8th of Janmary before; 
B'a^'&T*!It ^^' afterwards, 'viz. 28th January 1752, the Defendants 
Salra 9(Rztt^ '' ^edled him.. U wjas iniiiled for the Defendants, that the 
i7S%p con ' Ejeifitm.ent was laid to be before the Plaintiff's Title under 
Gundry J, the Leafe, y/hjifkwSLSSkOt made till the ift of Fthruary^ 
and I Si^. 8- .was cited ; but it was holden that the Day 
of the £jeAmont being laid under a vix. was Surplufage, 
and that after^wards fhould relate to the Time of making 
« ■ thje Leafe, aad t^« all would be well enough, and the 

PlaimiffhiidaVerdte, 
£e4ford(Lef- The Leafe declared upon was from the 2(th of Match 
fecofCamith- ,765, forfcvcn Years. The Plaintiff proved that J. S. 
Sittin's at Mid' ^** Seized j and that by Indenture in 1763, he demifed 
dlefcx^aftcr * ^^ Premifcs in Qucftion to Z). for feven Years, to com- 
Tr. 5. O. 3. ipence at Mi^/Hm>nerjj6$» and that in 1764 Z). affign-* 
ed the Reiidtie of the Term th^n unexpired xo Carmibirs, 
It was infilled fox the Defendant, that tl^gh in £jed- 
ment t]^ Leafe is fiAttious, yet the Plaintiff mufl declare 
on fuch a Leafie as ftits with the Title of his Leffor ; here 
.if he recover at all^ he mufl recover a Term which is of 
two Years longer Doration than his Title, and zLe^. 140. 
Browni. 133. were cited. But per hord Mauj/ield, there 
., }^ nothing ii) the Obje^ion^ §6r if the Leifor have a Ti« 
tie, tho' but fat a Week* he ought to recover ; for the 
trae Queflion vbl an Ejedment is, jvbo has the pofTeflbry 
Rights Suppofe a Perfon has an Intere^ for three Years 
oaly, and flxinld make a Leafe for fiv^ Yeats^ it would 
be good for the three Years. 

Demife 
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D^lnife laid in 1697 inftcad of 1696 ; ^j not being 
come at the Time of the Trial, and it was holden not to 
be amendable after Verdid, becaafe it would be another str. laii. 
Title ; and the Courts will in no Cafe (either before or 
after Verdi^) allow an Amendment in the Declaration^ 
becaufe in Ejedment it is in nature of Procefs. 

If there be feveral Leflbrs, and you lay in the Qecla- Cr, J. i66. 
ration ^u^d demiftrunt ^ you muft (hew in them fuch a Title 
that they might demi{« the whole ; and therefore if any 
of the Leflbrs have not a lej^jal Intereft in the whole Pre- ' * ' 

mifes, he cannot in Law be faid to demife them, for it 
is only his Confirmation where he is not concerned in 
Interest • So if the Plaintiff were to declare upon a Xcafc 5 Co. 14. b. 
made by A. and B, and it were trt appear -on the Trial, 
that A. was Tenant for Life, Remainder to B, in Fee, 
it would be bad : So if A. and B. were Tenants in Com- , show.:34ju ' 
moil ; but it would be otherwife if they were Jointenants, Monit mni. 
and the Reafon of the Difference is, that Tenants in Barrow, HiL ■ 
Common ire in of feveral Titles, and therefore the Free- ^^ ^" *• 
hold is feveral, and confequently each of them cannot 
demife the whole: But Jbihtenants are feifed ptr my et 
ftr iwti and therefore each may be faid to demife the 
whole ; and Coparceners fland upon the fame Foundati- ' , Raym. 726. 
on. Therefore there ought to be a different Coutit on J^^'^ ^otk'let 
the Demife of each Tenant in Common, or they may ^cnts JJe! 
join in a Leafe to a third Perfon^ and that Leffee make a 
Leafe to try the Title, 

If the Plaintiff make Title in the Leflbr as Lord of a Peters ex 
Manor, who has Right by Forfeiture of a Copyhold, he ^^l"* ^P**'*^* 
ought to prove that his Leffor is Lord, and the Defen- JJj^'°2tl» 
danc a Copyholder, and that he committed a Forfeiture, p^, Xracv, 
but tile Prcfontment of the Forfeiture need not be pro- Surry, 1707. 
red, nor the Entry or Seizure of the Lord for the For- 
feiture^ 

If a Copyholder without Licence make a Leafe for one Co. Copyh* 
Year, or with Licence make a Leafe for minv Years, ^' 5'- 
akid the Leflee be eje^d, he fiiall not foe in the Lords 
Court by Plaint, but (hall have an Ejedment at common 
Law, -becaufe ho has got a-cuiiomary Eflate by Copy, 
knt a warrantable Eftate by the Rules of the common Law. 

Note ; If the Copyholders of a Manor belonging to ajteai taii Al* 
Vflibprick, daring the Vacancy* of the See commit alen, fcrCo- 
Forf^ture by cutting Timber, the fucceeding Bifliop Jj^.X*"? OxfiiB* '■ 
may bring Ejedteietit: If an Ejeament be brought again* ^^I^^ 
tke Leffee for Years of a Copyholder (relying upon the 
Leafe as a Forfeiture) the Plaintiff muft prove an adual 

Admitta]^ 
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1 Rajn. 7s6. Admittaooe of the Copyholder; and it will not be fnfi- 
cient to prore the Father admitted, and that it defcended 
to the Defendant's Leflor as Son and Heir, and that he 
had paid Qoit Rents ; for a Copyholder cannot make t 
Leafe except to try a Title before Admittance ; for no- 
thing vefts in him before Admittance and an adhial En- 
try ; and therefore if after Admittance they were to fur- 
re oder without making an aftoal Entry, the Surrender 
Yelr. 144* would be void. And note ; till Admitunce of Surrende- 
Cr. }• zi» ree the Copyhold remains in the Surrenderor, and if he 

die his Heir may bring Ejedment. 
Cr. J. 31. Note; Admittance of Tenant for Life is Admittance 

of him in Remainder, ib as to make his Surrender good. 
PerBlencofie^ Copyholds are not within the Statute againft tranda- 
at Laancefton, lent Conveyances, and therefore if the PlaintiflF claim 
^^9* under a voluntary Conveyance, though the Defendant 

ry^^^ j(^M. claim under a fubfequent Purchafe for a valuable Confi- 
5^0. deration, yet the Plaintiff* ihall recover, 

s RaTiB. 71 c. ^^^ Recital of the Will in the Copy of the Admit- 
tance is good' Evidence of the Devife againft the Lort or 
any other Stranger : But if the Suit be between the Heir 
of the Copyholder and theDevifee, the Will itfelf ought 
to be produced. 
J SaUb 445. A Man makes a Mortgage for Years to A. who with- 
out the Mortgagor's joining affigns to B. who affigns to 
C. C. may brine Ejedbnent againft the Mortgagor, for 
upon executing the Deed of Mortgage, the Mortgagor 
by the Covenant to enjoy till Default of Payment is Te- 
nant at Will, and the Alignment of the Mortgagee 
could only make him Tenant at Sufferance. 
Ibid, tames But it has been faid, that it would be otherwife if the 

Qnane. Mortgagor were to die and his Heir enter, and then the 

Mortgagee make an Affignment without Entry, or the 
Heir of the Mortgagor joining ; for the Entry of fuch 
Heir would be tortious, and confequently the Mortga* 
gee would be out of PoiTeifion, and his Affignment void. 
1 Lev. 25. If the Plaintiff make Tide under an Affignment of a 

Term by an Adminifbator, if he cannot produce the Let-i 
ters of AdminiHration, the Book of the BcdefiaJbiGaL 
Court where the Order was entered for granting them ia 
B*^* m' i'6. ^^i^cnce. Or a Copy of the Bpok will be fufficient; 
G?!'. coram ^"^ ^^'^ Adminiftrator fliall ndt be permitted to give futh 
Le^O, Hall. Book or Coj>y in Evidence, until he have proved the 
Cr. £U »3. Adminiftration under the Seal of the Court loft. • * 

• If 
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If a Man bring an Ejedtment for loo Acres, and make 2 R. A. 704. 
% Title to 40y he ihall recover pro tanto, and as to the 21. 
other the Defendant fhall be found Not Guilty, . So if an ^°*** **®* 
Ejcament be brought for a Houfe, and the Proof be that c.^' ^' ^''' 
Part .of the Houfe only is ereded on the Plaintiff's Land ^'j^, ^ j^; . z 
by Jncroachment : So if the Plaintiff make a Title but to ■ 
a Moiety of that for which he brings his Ejedment, if it • . : 

be by Bill he ihall, recover; and fo is the Determination ' .: 

in Bracehriiige^i Cafe. But Plowifen in the Report of that 
Cafe fays he found great Fault with himfelf afterwards in 
ibreetting to fpeak to that Point ; for he fays the Regiffer 
maKes a Difference between the Demand of an Entirety 
and of a Moiety : That Entireties are iirQ; to be demand- 
ed in a Writ, and that if a Man were to bring a Writ of 
Entry y«r Diffeifin for one Acre, and the Tenant plead 
ite diffiifapas^ and the Jury find t}iat he hs^d a Right to a 
Moiety^ and was diffeifed of that, and that the Tenanjt 
bad good Title to tl^e other Moiety, he fhould recover 
nothing, beciaufe he might have another Form of a Writ \ 

for the Moiety ; but, fays he, if- it were found that he 
was dilTeifed de dimidio did. act! et ni^nf plus, then he 
(hould have Judgment for that, for that is feveral, and it 
appeared probable to him that the Suit fhould abate for the 
whole in this C^fe uppn a Bill, as it would upon an ori- 
ginal Writ, if Ex^ption had been taken to it. 

But this Defeft, even in the Cafe of a Writ, is now 
juded after Verdid, by 18 £/• 

It has be6n faid, if a Man bring Ejediment for one 3 ^^» 334* 
Acre of Land in 2>. and S. and the whole lies in D. he Qh*"^' 
ihall recover : But if an Ejedment be of the tenth Part of 
a MeiTuage in the Parifhes of B, and C. and it appear 
on Evidence that the whole Meffuage lay in the Parifh of 
B. the Declaration bein^ precifely of the tenth Part of 
an entire Thing, the Evidence will not m^ntain it. 

Eje£lment will not lie of 20 Acres of Arable and Paf- Salk. 154. 
ture without (hewing how much of each : Nor will it lie " Co* 55' 
pf a Clofe of Meadow, called Partridges Lees, containing ^^^^^^ JJ ^^ 
10 Acres more or lefs, bepiufe' the Certainty of Acres q ' f^ q^ g[ ' 
ought to appear in the Declaration ; nor will it lie for a Savirs Cafe, 
Cloi^ containing three Acres, without afcertaining whe*- 11 Co* 
ther Arable, Meadow, or. Paffure. , , 

in Common bring an Ejedlment againft Wlgfall v. 
no Occafion to prove an aftijal Entry Brydon, Eaft, 
it is confeiTed by the^Rule : And if tli ^ ^iM.. . . :r 
has been no adbial Ouiier, the Defen- 
^ply to the Court not to compel him to 

confefs* 
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confefs, or to permit him to do it fpecially ; which thej ' 
will doy where it is only Matter of Account, and the 
only Ouiter is by Pernancy of the Profits^ without ta 
adual Obftni£tion of the other to occupy. 
Co. L. i99« b. Note ; Receiving the whole Profits is no Eje6^ment. 
Salk. 286. Ca. So the levying a Fine of the Land. So the not 
^* ®' 57- Gonfenting to have the Rents raifed. 
Smith tfiu/Man, Though the Defendant confefs Leafe, Entry andOnf- 
Tr. 21. G.2.on ^^^^ y^j j^p jjj^y deny that he is in Pofleffion of the Pre- 
1 Cife referred, ^j^^^ ^^ ^j^.^ ^^ Plaintiff goes, and fut the Plaintiff 
upon proving it ; and if he cannot, he will be nonfuited. 
Ibid, And in caie the Landlord have been made Defendant 

inftead of his Tenants, the Plaintiff muft prove the Te- 
nants in Poffeffion, for the Defendant does not, by enter- 
ing into the Rule, confefs himfelf to be Landlord of anv 
Premifes, but of fuch as were in the Poffeffion of fuck 
^^"*5"' Tenants, However, it has been faid, that if there be 
chM M. 30.0. ^^^ ^"^® Defendant as Tenant in Poffeffion, the Plaintiff 
s. K. B. It 'sit* n^d i^ot prove liim in Poffeffion, becaufe if he be not, 
tings. why did he enter into the Rule ? 

If the Defendant prove a Title out of the Leflbr, it is 
fufficient though he have no Title himfelf; but he ought to 
prove a fubfilling Title out of the Lefibr ; for producing 
an ancient LeaJe for icqq Years will not be fufficient, 
unlefs he lik'ewife prove Poffeffion under fuch Leafe withm 
twenty Years. 
w**^°°il"^8 So if the Defendant produce a Mortgage Deed, idicre 

An. inKen^ the Interefl has not been paid, and the Mortgagee never 
per Holt Ch. J. Entered, it will not be fufficient to defeat the Le£br who 
claims under the Mortgagor, becaufe it will be prefumed 
that the Money was paid at the Day, and confeqnently 
that it is no fnbufting Title ; but if the Defendant prove 
Intereft paid upon fuch Mortgage after the Timfc of Re- 
demption, and within twenty Years, it will be fn^dcnt 
to nonfttit the Plaintiff. 

On ^he Argument of the Cafe of Lade, Bart^ 9. jSTt/- 

fird IS ttl Ezft. 3 G. 3. fi. R; Ld. Mansfield declared 

that he and many of the Judges had refolved never to fof- 

fer a Plaintiff in Ejedment ta be nonfuited by a Term 

(landing out ' in his own TruAee, or a fatisfiea Term fet 

up by a Mortgagor againfl a- Mortgage^>ut dired the 

jury to prefume it furrendered. jB 

rtrmtr \eIx &nu The Defendant produced a Mortg^^fcr Yean by 

Xarlev/Ro^rsDeed firom the PlaintifPs Anceffor, np^Hrhich was an 



k il. Tr. 1755* Indoriement in h^ec nnrba, " Receiveflfr Mrs, Af. O, 
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500/. on the within recited Mortgage, and all Intereft 

dae to this Day ; and I do hereby releafe to the faid ilf. 

O. and difcharge the mortgaged Premifes from the faid 

Term of 500 Years." On a Cafe referved the Court 

held, X. That tbefe Words amounted to a Surrender of 

the Term. 2. That fuch Surrender might be by Note 

in Writing, by the Statute of Frauds. 3. That a Note 

in Writing was not required to be ftamped* But though a 

Surrender or tn Affignment of a Term may be made by Goodright ex 

Note in Writing without Stamps, yet if it be made by Jf"** ^^ *• 

Dieed under Se J, it muil be ftamped. : w^f^l n 

By 21 H. 8. c. 15. A Termor may enter immediately J'^* '^ ^' 
after- the Habirefacias feifinam on a common Recovery, 
End ffive his Term in Evidence upon an Ejedment % Raym. 
brought againft him ; but if the Defendant be a Stranger »94* 
to the Term, he is not within the Benefit of the Statute, 
ib as to give the Term of a third Peribn in Evidence to 
falfify the Recovery againft himfelf, or thofe under whom 
he claims. 

Where the Le(S>r of the PlaintiflT is an Infant, or re- Birchmantfni 
fides Abroad, the Court will upon Motion ftay Proceed- Wright, E. 
ings till a real Leflee is named, or Security given for '^^^ 
Pavmcnt of the Cofts. 

The Court will always ftay Proceedings upon a fecond 
Sjedment, till die Cofts of the firft are paid, though it Salk. 255. 
were brought in a difiTerent Court. So where an Ejed- 
ment was brought on the Demife of a Hufband and Wife, Dutchcfs of 
in which they were nonfnited, after the HufbandV Death Hamilton's 
the Wife bringing a frefli Ejeament, the Court ftayed ^*^*» ^' '♦ 
Proceedings tiU the Cofts of the former Nonfuit were ' ^* 
paid. 

If an Eje6bnent be brought in order to try the Validity odie mni 
of a Will, and a Parcel of Land is inferted in the Decla- Preftoo, B. R. 
ration to which the Plaintiff has an undoubted Right, (as ^ *7 Car. %* 
Copvhold Land wha« there is no Surrender to the Ufe 
of tne Will,) and the Defendant not obferving it confeffes 
Leafe, Entry, and Oufter for the Whole, the Plaintiff 
Audi not on this Account be excufed from the Cofts, but 
the Court will give the Defendant Leave to retra£t his 
Confeffion as to this Parcel. 

As in this A6doa more frequently than in any other 
the Legitimacy of the Parties comes in Queftion, it may 
be proper in tlus Place to take Notice, that it is the Prac- 
tice to admit Evidence of what the Parties have been 
heard to iaj as to their being or not being married ; and 
with Reajton, for the Prefumption ariftng from their 

Cohabiucion 
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CohabitaLtion, is either ftrengthened or weakened by fbch 
DeclaratioQSi whicb are not to be given in Evidence 
dIredUy, but may be afligned by the WitneiTes as a Reaiba 
for their Belief. 
Hil. 17 G. 2. In May and May, which was tried in K. B. at Bar ap« 
on an Iflue directed out of Chancery, the Preamble of an 
A£l of Parliament reciting that the Plaintiff's Father was 
not married » and to the Truth of which he was proved to 
have been fworn» was given in Evidence, yet upon Prod 
of a conftant Cohabitation , and his owning her upon all 
' other Occa£ons to be his Wife, the Plaintiff obtained a 
Verdift. 
Parlih of St. But on an Appeal againil an Order of- Removal, where 

** fl^' ^? ^JJ" the Seffions ilated that J. H. the Father of the Pauper 
Swbfwd. fwore that he had travelled with H. A. for feven Years, 

£aft. 8 G. 2. ^i^^ during all that Time they cohabited as Man and 
B. R. Wife : That fhe had the Pauper and two other Children 

by him born in S^win/ord Parifh: And that they were re- 
puted Man and Wife, and continued fo till the Woman's 
Death, but that they never were married ; the Court held, 
that as all this Cafe was difclofed on the fole Evidence of the 
Father, however difficult it might be to admit his Evidence 
to baftardize a reputed legitimate Child, yet as all depend- 
ed on the Father's Teltimony, the Whole muft be taken 
together, and then it appeared that he never was marri* 
ed ; and confequently the Child being a Baffard was fet- 
tled at S^inford. And the Court faid tliere was no Colour 
to fay the Father was fwearing to difcharge himfelf ; for 
if the Child were legitimate, he was bound to keep it by 
43 Eli%. and if a Ballard, he muft indemnify theJPariOi 
by 18 Eliz., 
Rex V. Read- The Wife gave Evidence that the Defendant (upon 
ing. B. R. whom an Order of Baftardy in this Cafe was made) had 
Mich. 8 G. 2, carnal Knowledge of her Body about Auguft 1732, and 
feveral Times fince, and was the Father of the Child^ 

which was born in 1733. That her Hufband had no 

Accefs to her ixomMay 1731.. ■ ^Other Witneffes 

proved the Huiband to be within feven Miles of her all 
the Time. The Queftion was whether the Wife were a 
competent Witnefs to baftardize the Child. And ptr 
Curiam it would be dangerous to encourage Women to 
baftardize their Iffue, when perhaps th&Hufband may ac- 
knowledge them legitimate. Such Fads as cannot in 
their Nature be proved by any other Perfon, mull be pro- 
ved by the Wife; as here the Aft of Incontinencei 
which lay in the. Wife's own Knowledge : But fhe ought 
not to be .permitted to prove the Want of Accefs, which 
might be notorious to the whole Neighbourhood. — This 
feems to be becaufe fuch Evidence would difcharge her 

Hufband 
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Halbaad from the Maintenance of the Child. But after 
the Huiband's Death ihe might be a Witnefs to prove 
the Child a Baftard. The Father of the Child was ad- 
mitted for that Purpofe in the Cafe of St. Peter, Wor^ 
cefter and Old Sfwinford, ante. 

In Pendril and FendriU HiU 5 G. 2. Lord Raymond 
would not fuffer the Wife's Declaration^ that ihe (hould 
Bot kpow her Hufband by Sight, (f^r. to be given in £vi- 
dence» till after (he had been produced on the other Side* 
The Declarations of the Wife in that Cafe were not 
the beft Evidence, and therefore not admitted at firil: 
But after (he had denied them, they were Evidence to im- 
peach her Credit. The Ch. Juitice told the Jury> that 
the old Notion of the Prefumption infra quatuor Maria 
was exploded, and that the Evidence to overturn this 
Prefumption need not be {q ftrong as was infifted on by 
the Counfel. That the Evidence was the fame in this as 
in all other Cafes, a probable Evidence was fufiicient, 
and it was not neceifary to prove Accefs impoilible be- 
tween them. 

In the fame Cafe the Ch. Juft. admitted Evidence to be 
given of the Mother's being a Woman of ill Fame. 

In Lomax and Holmden the Marriage being proved, and 5 G. 1. at Bar. 
Evidence given of the Hufband's being frequently in Lon^ Str. 940. 
don where the Mother lived, fo that Accef? muA be pre- 
fumed, the Defendants were admitted to give Evidence 
of his Inability from a bad Habit of Body ; but their 
Evidence going only to an Improbability, and not to an 
Impoflibility , it was thought not fufficient, and the Plain- 
tiff had a Verdift. . • 

In Jones and Bonu, the Defendant, by way of Antici- Carth. 225. 
pation to the Evidence the Plaintiff was about to give, 
moved the Court that the Plaintiff ought not to be allowed 
to give Evidence of the Marriage of Sir Robert Car to 
7. 5. under which he claimed, bccaufe there was a Sen- 
tence in the Arches in a Caufe brought againft her Caufa 
Jaiiitationis Maritagii, that there was nq Marriage be- 
tween them, but that they were free one of another ; and 
upon Debate the Court were all of Opinion, that this 
Sentence whilfl unrepealed was concluiive againll all 
Matters precedent. 

By 26 Geo. 2. r. 33. If any Perfon fhall'folemnize Ma- 
trimony in any other Place than a Church, or public 
Chapel, (unleis by ipecial Licence from the Archbifhop 
of Canterbury,) or wiihout Publication of Banns, or Li- 
cence in a Church or Chapel, the ;Vlarriage Ihall be void. 
This A£i does not extend to Marriages folemnized in 

Scotland, 
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Scotland^ or in Parts beyond the Seas ; nor to Marriages 
amongft Quakers or Jews, where both Parties are fuch. 

And by the fame Adl, all Marriages iblemnifecd by 
Licence^ where cither of the Parties, not being a Wi- 
dower or Widow, is under the Age of Twenty -one Yean, 
which ihall be had without the Confent of the Father or 
Guardiap of fuch Party, ^M be abfblutely void. 
Compton V. The Appellant and Refpondent, both EngUfi? Subjedsi 

Bearcroft cor. and the Appellant being under Age, ran away without 
|^*8***t^ the Conicnt of her Guardian, and were migrriea in ^rtf. 
Dec 1768. iand\ and on a Suit brought in the Spiritual Court to an- 
nul the Marriage, it was holden that the Marriage was 
good. 
Rex V. Preftoa This Ad doth not take away the Evidence of Prefump- 
next TraTaih- tion from Cohabitation. But if the Evidence be clear that 
""b*R ^^ ^* ^^ Marriage was not celebrated according to the Reqni- 
iitions of the Ad, it is totally void, and no declaratory 
Sentence in the Ecclefiaftical Court is neceffary. 

By the fanve Ad all Marriages ihall be folemnized in 
the Prefence of two or more credible Witneffes, befides 
the Miniiler who ihall celebrate the fame, and (hall be 
entered in the Regifter ; in which Entry ihall be expreifed 
whether the Marriage were celebrated by Banns or Li- 
cence, and iigned by the Miniiler and the Parties married, 
and atteiled by two Witnefles. 
Rex V. inha- The Seflions ilated in a Cafe referved by them, that 
bitants of St. the Entry made in the Regiiler was not fubfcribed by the 
eS^"*g' Miniiler and two WitneiTes. Per Curiam^ln a Sait of 
3. R.* ' ^' Jaditation of Marriage in the Spiritual Court, whilft the 
Parties are alive, they are put to prov^ all Ceremonies : 
But in all other Cafes, Proof by Witneifes who faw the 
Marriage, is prima facie fufiicient ; and whoever would 
impeach it, mufl ihew wherein it is irregular. In the 
prefent Cafe the Marriage appears by the Witncfies, and 
the Regiiler, to have been by Banns ; and therefore there 
is no Colour for any Objedion ; for the Entry of the Re- 
gifler is not of the Eifence of the Marriage. 

It is not precifely fettled what Length of Time ihall be 
allowed for a Woman to go after her Huiband's Death. 
TV*. 18 £• I* Rot* 13. becaufe a Feme went eleven Months 
after the Death of the Hufband, it was refolved the Iflfae 
was not legitimate, being bom p»ft ultimum tempus mu' 
Cr. J. 541. iitribus pariendo conftitutum. But in Alfip and B¥wtriUi 
where the Huiband died 23d of March and the Child was 

bors 
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bom the $th of yamuny, upon Proof of the Mother 
having been hardly dealt with^ forced to lie in Streets, 
t^c. and upon an fixasaination of Phyilcians, the Court 
held the Child might be legitimate. 

N§te ; the Rule f «o^ non tfi Jnftum akfufm pffi mortem Silk. 120* 
^faetrt Brnftardum holds Place only in the Cafe of Baftard Prid^ mtd Bail 
Hgme ^naMtdier puifia^ Bat if H* marry a Woman, and ^ ^*^ 
that Woman marry again, livine H. the laft Marriage ^ ^ ^^ 
is void without any Divorce, and the Jury ihall try tE^ 
Pad which proves it not a Marriage. 

M B. By 16 U 17 Cmt. 2. c. 8. No Execntion fhalt 
be flayed by Writ of Error after Verdi£k and Judgment 
thereupon, unlets the Plaintiff in Error become bound to 
the Defendant to pay the Damaeei and Cofts in Cafe the 
Judgment be affirmed, or the Plaintiff discontinue or be 
aomoitedy and a Writ (hall iiTue in foch Cafe to enquire Ante. 
of the aefne Profits and Damages by any Wa^. 



CHAPTER III. 

Of the Writ of Right 

■ • ■ , • 

BY the 1% H. 8, r. 2. No Perfon ihall h^ve a Writ of 
lUght 9f the Pbffeffipn of his Anceftor, bujt within 
threefcore Vears, nor of his own bat.within thirty Years. 

. A Clais^ or &ktry to prevent the Statute luuii be upon ^^U^* ^^i* 
the Land, noleis tkvc ihall be fomeipeeial'Reafotn to th^ 
contrary. 

N6te ; the Poffeffion of one Jointenant is the Pofle£ion 
of another, ib £u: as to prevent the Statute. 



CHAPTER IV. 

Of theWritof Formedon. 

SY zi Tier. 1. r. 16. All Writs of Formedon fhall 
be fixed within 20 Years next afler the Title or 
fe of A^on fird defcended. Or fallen, with a Pro- 
nib that if the Perfon entitled to fuch Writ be, at the 
Time of the faid Right firft defcended or fallen, within 

I 21 Years, 
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±1 Years, Feme Cbvert, &c. then fuch Perfon and his 
Heirs <nay, notwithftanding the faid 20 Years be expired, 
bring his Adion^ fo as it be within tec Years, &c. 
' 2 R. A. 676. If the Tenant plead that //. ne done fas, it is not faf^ 

pi. 13* . " ficient for the Demandant to prove the Gift by another: 

Ibid. pi. 14. : So if the Demandant count of a Gift in Frank-Marriage, 
* : a Gift with a Remainder in Fee is not fufiicient Evidence. 

$ Co;SS.'£. ' In a- Formedon in difcender the Demandant maft' make 
himfelf Heir, to him' who was Ipft feifed bv Force of the 
Intail, but he need not mention an Anteftor who h«>^ 
pened to be inheritable, but' never was adually feifed by 
Force of the Intail. 

Dy. 14. In a^formedon in Reverter the Demandant need not 

alledge that all the IfToe inheritable are dead, but it ' 11 

Booth i53« fufiicient to fay the Done6 is dead without liHie; for he is 
'-— A-Stranger to the Pedigree: But he muft not omit any of 
his own Anceftors who Were feifed of the Revcriion* 

2 Lutw. 963. In a Formedon in Reverter the taking the Profits muft 
be alledged b!QtlJ2win .Donor and Donee: So in a Forme- 
don in Rentainder, if a Fee-fimple be demanded: But if 
an EAate Tail only be demanded (as in a Formedon in 
difunder) it i4 fuflictent'to aiiedge Explees in the Donee 
only. 

Hob. I. ^n a Formedon in difcender by Hufband and Wife in 

Right of the Wife, tW iDifcent muft be made to the 
Wife alone ; but in a Formedon in Reverter it may be 
l^id either to the Wife> or to the Hiifband atid Wife. 

I Barnci 138. The befcftdant pleading Nevet Tenant of the S^ree- 
. . hold, in. Abateinent, the Plaintiff refufed ta accept the 
' I'lea ; but upon Motion the Plea was Ordered to be receiv- 
ed, for it cannbtbfc pleaded otherwife than in' Abatement. 



id^ 



C: H A P T E R V. 

Of the Writ of Dower, 

Vide Co. L. 32. y^ AM A G ES in Dower are giye;i by the Statute of 
^' E ft' f \ ^ ^erton, c. 1 . but it extends only to Lands whereof 
thifcSutute."^ the Hulband died feifed; and therefore if the Jury do 
Yclv. 112.' not find that he died, feifed. Judgment for Damages will - 
be reverfed ; they mull find too of- what £ftiit6 he died..-: 

fififed— . 
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(eifed, *vhi. An Eftate in Fee or in Tail^ for if the 
Hulband alien, and take back an Eftate for Life, the 
Wife ihall recover Dower, but no Damages. 

If the /ary find the Huiband died feifed, they muft % Saund. 33t* 
find the Time when, the annual Value of the Land, Da- 
mages on Account of the Detention and Cofts; but if 
they find the Hulband was feifed but did not die fi>, then 
no CoHs or Damages, but only the Value of the Land ; 
for Damages are given by the Statute of Mertqn only 
where the Hufband died feifed, and the Statute of GIom* 
after gives Coils only where the PlaintifiF recovers Dama- 
ges. 

The Rcafon why the Jury are to find the Value of the Ibid. 
Land in cafe the Huiband died feifed, is that the Court 
may give Damages purfuant to the Statute of Merton, from 
the Death of the Huiband to the Time of the Judgment^^ 
And if the Heir fcii to J. Si, and the Widow recover her Brown & Ux* 
Dower againft him, he mull pay the whole mefne Profits *• Smidi, H. 
from the Death of the Huiband, though he have not him- *5^ »^ C"- 
felf been half the Time in FoiTeffion : She is intitled by 
the Statute and can recover only againfttfae Tenant. 

Though the Statute fay only that'ihe ihaJl recover Da- , Leon. 56. 
mages to the Time of the Judgment, yet if (he obtain 
Ju^ment by Default^ upon a Writ of Enquiry the Jury 
may give her' Damages to the Tinie of the Inqnifiti- 
00, unlefs ihe were in PofTefiion before by Virtue of * 

an Execution awarded upon the Judgment by Default. 
The Jury may affefs Damages beyond' the Revenue, 
for ihe may have fulbiined more. i 

Damages mult be after Demand of DowQr, for the Co. L. 32. 
Heir i^ not hound to afiign till demanded. But unlefs the Kent and 
Heir plead /#»//d«r/ j)r*5j» he ihall not take Advantage ^^"'^.^•_ 
of the Widow's Laches in not demanding her Dower ; y^^i,^j vS. 
and though he plead tout temps nr'ifty.ytt (he ihall recover fr. 14 G. 2** 
Damages from the Telle of the Original tothe Execution k. B. 
of the Writ of Entry ; but if the Heir aflign Dower, and Co. L. 32. 
the Wife accept thereof, (he lofes. her Damages, 

Upon a Trial at Bar the liTue was, if there were a De- Corfellis and 
mand of Dower, to in title the Plaintiff to Damages; ihe Corfellis, H. 
proved an adnal Demand of the Heir who: was an Infant^ *^ 5 ^ ^*'' 
and the Court held that- Dower was demandable of the^* 
Heir, though he was under the Agjc of 14,' and. that the 
not ailigningf of Dower, though the. Infant iiid not; refufe 
to doit, but was prevented by hi& Guardian, was a Refufal 
in Law fufficient to intitle the PlaintifiT to Damages. 

Detinue of Charters of the fame Land is a good Plea Hob* 299* 
in Delay of Dower, and if ihe deny the Detainer, and 
tbat be found aeainil her, ihe ihall lofe her Dower. 

I 7L He 
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He that pleads Detainment of Charters ought to aU 
ledge what, and likewife plead that he has been always 
ready to render Dower, and yet is, if the Defendant 
would deliver the Charters ; therefore it cannot be plea- 
ded after Imparlance. 

The Tenant pleaded that the Demandant detained cer- 
taiA Charters, &c. and if ihe will render, &c. then ready 
to render £)ower, &c. the Demandant produced the Deed, 
and prayed Dower, and the Deed was read, fo that the 
Court perceived it was the fame Deed ; by which the De* 
mandant recovered. . 

But if a Wife be with Child, the Heir for the Time be- 
ing cannot plead Detinue of Charters, for ihe may keep 
them for the Infant. 

If the Defendant plead ne unque fiife que Ditver, (he 
may give in Evidencie a Releaie to her Hufband^ or a 
Surrender to him by one who was feifed as Jointenant 
with him. So if the Demand be of an Advowibn or Rent 
Charge, fhe may give a Grant of the Rent or Advowfon 
in Evidence, and that her Hufband died the Day before 
Payment or Prefentmenft. 

Father Tenant for Life, Remainder to his Son in Tail, 
Remainder to the Father in Fee, Father and Son were 
hanted out of the fame Cart for Felony. The Father's 
Wi<kyw brought a Writ of Dower, and upon the Tflue ne 
wtqutsfii^t upon proving by Witnefles that the Father 
moved his Feet after the Death of the Son, fhe recovered. 
If the Tenant plead ne nnquti ac<ouple in imal mairm§'- 
nie, it fhall not be tried by a Jury, bat a Writ ihall ifliie 
to the ^iihop to certiffr it. 

The Defendants having pleaded ir# nnqnes mecmpkt the 
Plaintiff replied a Sentence of the Ecclefiaftical Court in 
a Caufe of Divorce brought by Sir W. W. againfl her» 
charging that fhe washb Wife, and had committ^ Adultery 
W!ith J. R. to which fhe pleaded, that ihe was the lawful 
. Wife of the &id J. R. and not of the faid Sir XT. fF. and 
that afterwards y. R, died, and the Caufe coming on to be 
heard, the Judge did declare that the Plaintiff had been 
the Wife, and was then the Widow of the faid y. R* and 
prayed Judgment whether the Defendants were not tSta^ 
ped to plead jm unques acceuf^e. The Court held it no 
EAopjK), aa the Bifhop's Certificate in an Action between 
the Plaintiff and other Defendants #ould have been. 

If IfTue be taken upon the Life or Death of the Baron, 
it fhall not be tried by a Jury, but by the Court, and a 

Day 
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Day fhall be given to the Parties to produce tlieir Wit- 
tiefles and prdiimptive Evidence wiU be fufiicient ; bat 
^itre. Whether if it be foand againft the Tenant, it 
wiii be peremptory, or whether he (hail not plead to the 
Right of Dower. 

By 16 & 17 Car. 2. r. 8. Execution fhall not be ftaid 
by Writ of Error upon any Judgment after Verdid, an- 
lefs the Plaintiff become bound to pay Damages and Cofb 
in cafe the Judgment be affirmed, or the Plaintiff dif- 
continne, or be nonfuited ; and a Writ fhall iffue to in* 
quire of mefne Profits and Damages by Wafle done after Str. 971, 
die firft |udrment. 

Note; if the Judgment be affirmed /« Dom. Proc. and Roe v» 
Cofb given, the Defendant may bring an Action on the ^^*^^> ^* " 
Recognizance for fuch Colls, without fuing out a Writ ^ * *' ^■^'' 
of Enquilry. ^^' 



C H A P T E R VI. 

Of Waflc. 

By the Statute of Gkueefier, the Plaintiff in an A€tu 
oh of Wafte is to recover the Thing wafted* and 
treble Damages. 

If a Leafe be made excepting the Wood and Timber, Dy. 19. pu 
an Adion of Wafle will not lie againft the Leflee for no. 
catdng it down, becaufe not demifed. 

If a Termor affign his Term except the Trees, and 5 Co* za. 
after the Trees are cut down, Wafte will lie againft the 
Aftignee, for the Exception was void ; but if Tenant for 
XA£t make a Leafe for Years he may esEcept the Trees, 
becaufe he flill remains Tenant and is chargeable in 
Wafte. 

The Plaintiff declared that being feifed in Fee of z 
E'arm called Str&di\ Farm, he leafed the laid Farm to the strode «. 
Defendant ft>r 99 Years, and that the Defendant did Deveoiih, M. 
Wafte in the Farm, to wit, in cutting down 200 Oaks i C. i. 
in a Clofe called fFebbh Clofe, Parcel of the faid Farm ; 
^nd on Demurrer it was holden certain enough, for the 
Declaration follows the L^afe, and the Wafte as affigaed 
a a particular Place alledged to be Parcel of the deiuied 
E^reinifes. 

If the Defendant plead NulH^afiefaii and Iffue is ta- Lutw. 1547. 
ccn thereupon^ the Plaintiff muft prove his Title as laid 
^n the Declaration, for it is not admitted by the Plea. 
The Plaintiff muft likewife prove the Kind of Wafte 

I I laid 
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laid in his Declaration ; and therefore if he alledge Wafte 
in cutting Trees, and the Jury find that he ftubbed them 
and did not cut them, it is Variance. 

Co« L. 158. Where-ever the Plaintiff is to recover per vi/um Jura' 

torum, there ought to be fix of the Jury that have had 
the View ; therefore it feems a good Exception for the 
Defendant at the Trial, that there are not fix Viewers 
appear. 

Co. L. 383, The Defendant, npon the general Iffue Nul W^afit^ait, 

may give in Evidence any Thing which proves it no 
Wafte ; as that it was by Tempeft, &c. but not that it 
was for Repairs, or that the Plaintiff gave him Leave 
to cut, or that he had repaired before the Adion brought. 

2 Ib!(, 145. - Neither will it be any Defence that a Stranger did it, for 

' if the Plaintiff (hould not have his A6lion of Waftc, he 

• would be without Remedy; and the Defendant may 

50H.4. 2.b. bring Trefpafs againft the Stranger, and recover his 
Damages. But it would be a good Plea to fay that the 
Plaintiff himfelf did Jt. 

Cr. Car. 414* Jf Wafte be affigned in three HoufcS, two Gardens, 

45** &c. the Jury ought to find Damages feveraily for every 

of them, for if it be but of fmall Value for any of them, 
. the Court will not adjudge it Wade as to that Part ; but 
if the Jury give entire Damages, it fhall not be intended 
that there were petit Damages in any# and therefore the 
Verdiil will be good. 

Winc|i. 5. I^ t^c Plaintiff have Judgment by nihil Jicitt and a 

' Writ of Enquiry iffue, the Jury ihall enquire of the Da- 
mages but not of the Place waited, for that is confefled. 

Co. L. 355, But after a Recovery by Default there goes out a Writ to 

35^* enquire de *vafiofa3o, €tquodn;afium prttdiS^ -^.. (the De- 

fendant) fecit t to as the Defendant may give Evidence, 

Br. Waftcy and the Jury find^hat no Wafte was done, or if they find 

79* Damages only to a fmall Sum, the Plaintiff fhall not 

have Judgment. 



Cff A P T E R VII. 

• * I 

X)f Writs of Affile. ' . 

WR ITS of Aflizc arc of two Sot^s, Novel Dif- 
jeifin and Mart de Anceftor ; the irft Procefs is 
an Original out of Chancery direfted to the Sheriff, 
commanding him to fetufn a Jury7 .^hp are called Re- 
cognitors of the .^ffiae ; they are to be taken iri K. B, 
ptHi B. for the County in whifch ihljy fit, • and for- 
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all others in' their proper Connties,' but to be adjoarned* 
for Difficulty into C. B. The Tenant is to appear and 
plead iaftantly (unlefs the Court will allow him an Ixn-. 
parlance) on the fame Day tht Writ is returnable^ for the 
Demandant is ta count immediately ; and therefore if he 
be not ready he {ha}tbcrnonfuited» but he may bring a 
new Affize. And note; if the Defendant plead in Abate* Salk* 8i. 
ment, he muft plead over in Bar at the fame Time ^ and ^^*^- ^S* 
if there be feveral Defendants, and any of them do not 
appear the firft Day, it fhall be taken by Default again£b 
them. 

Thoi^h the Affize be awarded by Default, yet theco. L. 355, 
Tenant may give Evidence, and the Jurors findror him, 2 Ley. 120. 
but he cannot plead in Abatement or Bar of the Ailize, 
nor challenge. 

An Affize of Novel Dtffeifin^ mufrbe founded upon a 
Seifin in him who brings the Writ, and therefore this 
Writ is rarelv ufed now-a-days for any Thing befide the 
Recovery of an Office. It will lie as well for an Office Co^ L. 47- 
for L5fe as in Fee, thoueh the Statute of Weftminfter 2, 
r. 2C. mentions only Offices in Fee^ but that Statute is 
made in Affirmance of the Common Law. The Statute 
with the Reading upon it in \ Injb ;»nd Vintx's Ahr^ Tit. 
JJIiz£ (A, 2.) is worth confuhine, but it beiAg a Suit not '^^^ ** 
much in Ufe, I fhaU not tranfcribe their Learning. 

The Plaint need not be fo certain (where ifc is for Land) ^ g * 
as in other Writs, becaufe the Judgment is to recover ftr CrvT^w^ '• 
'vifttfiL recqgnttorum,, therefore if it be fo certain that the . ? •*■*■•• 
Recognitors may put the Demandant into Poffeffion', it is 
fufficient* But the Plaintiff muft prove his Tijtle^ecifely 

as laid. . - * ' 

If the Affize be brought for an ancient O Jice, the De- wcbb's Cafej^ 
niandant need not (hew what Fee or Ptofit is belonging to S Co*.'42« - 7 

it, for it ihall be intended there is fpme ; but for an Omcjp 

newly created, he muft fhew what Fen or Profit is granted 
for the Execution of it, for no Affiz^ Hes for an Ofltcp 
without Fee or Profit. * :, ^ . *' . 

An Affize of Novel Pifeifiu muft be founded on an , ^ ^ 
aflual Seifin : And therefore in an Affize for* the Office a I»v;*it>8^. ^ 
of Serjeant at Mace of the Houfe of Commons, where 
to prove the Seifin, he proved that he went to the Hpulp 
and demanded his Place, "but received no Fees, ' Ijuft that 
in an Aftion on the Cafe for this Difturbance he recbvered 
300/. Damage ; it wasliolden not, to be fpfficient Ptoof of 
Seifin, and the Plaintiff was nonfuited; But in "a new 2 Lev. 120.^ 
Affize, the Plaintiff giving in Evidence, that one com- 
iQQ^itted by the Houfe to the Defendant, compounded with 

I 4 the 
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the Plaintiff for the fctz^ (thoagh the Defendant was in 

Pofleffion both before and after) it was hdden to be a 

good Sei£n: It was alfo proved that the Plaintiff in the 

Lobby laid his Hands upon the Mace then in the Defes* 

dant's Hands, aiid would have taken it, bat the Defendant 

hindered him ; and this was hcdden good Evidence of 

Seifin and Difleifin, and the Demandant had a Verdi^ 

Hek. 39* In an Affize for Elvers to a Hoofe, npon Iffoe nul T^rt, 

Co. L. 283, ful ViJJnJm^ the Defendant may give in Evidence, t)iat 

the Houfe is fallen down. So in an Affite for Land, he 

may upon the general Iffue give in Evidence a Leafe of 

. the Land made to him before the Diffeifin, bnt not a Re- 

leaie after. 



CHAPTER VIII. 

Of ^are Impediu 

8tr.xee#. A StVAttt IMPED IT is a poffcflbry Adion, for 

Kexv.Ep, XjL which Keafon the Plaintiff muft fhew an adnal 

Landaff. Sei£n, which in general muft be by alledging a Prefonta- 

xH A \i% ^^^^ ^^ himfelf, or in fome Peribn under whom he claims ; 

r* N. B* 33! though there may be Cafes in which chat is not neceffary, 

H. * ' as where a Man recovers in aWrit of Right of AdvowfoE, 

and has Execution. So where it is a new created Advow- 

R^ Ab. 377* ^n to which there has been no Prcfcntment. And where 

5 Co. 97. ^ Prefentation is neceHary to be ihewn, that of a Grantee 

Rex «• £p* cf the next Avoidance, or of a Tenant at Wil], is a fufi- 

Xtaadaft cient Title for the Patron in Fee to have this Writ. 

However, this Defed of not fetting out a Prefentment 

will be aided by a Verdi^, where it was neceffary for the 

Plaintiff to prove it in order to prove the Iffue ; for it is 

not a Defeft of Title^ but a Tide defediveJy fet out. 

4 Co»4S* kt By Wejtmnfitr s. r, j. If a Stranger ulurp.upon an 

Infant cUiminjg^ by iDefcent, or noon Tenant for Life, by 

the CorteiV, xnDower^i .in Tail, or upon Tenant for 

Hob, 140, Years by Demife of the Anceftor, the Heir fhall not be 

pat to his Writ of Right, but on the next Avoidance 

may jprefent, or if he be diihirbed bring his Square Imft^ 

dit^ in whidi he ipn|L lay the hh Prefentation in his 

Anceftor, 



« . 
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AficeAor^ and (kip over the Ufurpfttion, for by the Sta- 
tute that is to be couiKed as adne .to this ParpoTe ; but if 
one ofurp on an Infant Heir wha comes of Age within 
fix MiNiths> if the Heir remove not the Incumbent by 
Sait, he is oat of the Statute, The Infant in fncb Cafe Fitz« Q^^Imp* 
cannot grant the Advowibq, becaufe he has but a Right ; ^7* 
for in this Point the Statute has made no Change» but 
has left the Pofleffion with the Ufurper^ only has given 
the UAurpee a rcadiel' A^ion. 

By the 7 Jn. c. 18. It is ena^ed. That no Uforpation 
npon any Avoidance in any Churchy &c. ihall difplace 
the Efbite or Intereft of any Perfon, but he may prdent, 
or maintain his ^uare Impeiiit upon the nctt or any other 
Avoidance (if difturbed) notwithHanding fuch Uuirpati- 
on« And if Coparceners, Join tenants or Tenants in 
Common^ make Partition to prefent by Turns* each fhall 
be adjudged to be feifed of his feparate Part to prefent in 
his Turn. 

If the IfTue be found for the Plaintiff* the Jury are to , 

enquire* firft. Whether the Church be lull ; ircondly* 
Upon whofe Prefentment; thirdly^ How long fince it 
was void; fourthly* The yearly Value; which being 
found* Damages are to be given according to Weftmin^ 
t.c. t* before which no Damages were allowed; but by 
that Statute* if fix Months pafs . by the Diffairbance of 
any* fo that the Bifhop do confer to the Church* and the 
very Patron lofeth his Prefentation for that Time* Dama- 
ges fliali be awarded to two Years Value ^ the Church* 
and if fix Months be not pafied* but the Prefentment bt 
deranged within tlte faid Time* then Damages fhall be 
awarded to the Half Year's Value of the Church. 

Note ; the Plaintiff (hall recover no Damages where 3 Lev. 59. 
the Church renuutis void* and if the Jury tat Damages* 1 Inft. %%%• 
a Remittitur it dttmnis muff be entered. The Daitaaffes 
are to be recovered againff the Diffurber* and theremre 
if the Incumbent counterplead the Title of the Plaintiff 
as well as the Patron* the Plaintiff fhall recover the Value 
ai well againff him as againff the Patami. But no Da- 
luges fliall be recovered againff the Bifhop* where he 
claims only as Ordinary. The King is not within the 
Statute* becanfe by his Prerogative he cannot kfo his 6 Co» 5*. 
Prefentation. 

By Weftmiufterz.c. 30. The Judge of Viji Prius has 
Power to give Judgment immediately ; yet if he do not* 
open the Return to the Poftea Judgment may be given 
^y the Court to which the Return is made. 

If 
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Lit. Rep. ii, If a Retainer as Chaplain to a Peifo:^ of Qnality be ne- 

ceflary to be proved. Evidence of a C(^ of the Retainer 
entered in the- Coart of Faculties is not good, bot thtf' 
Oath of any Perfon who has feen the Retainer under the 
Hand and $<eal of the Perfon of Quality, is good. 

Cr. J. 93. ^^ ^* Ordinary be not named, he may prefeht by 

Lapfe, if the fix Months incur feniknu hrevi ; but being 
named he cannot take Advantage of any Lapfe ; and u 
he is bound, fo the Metropolitan and thef King are bound. 

Hob. 201. ^^^ Rule, That when the Bilhop is named in the 

S^re ImpiJit, he (hall not preTent by Lapfe, is to be un- 
derftood with fome Reftridion, /• e. That there has been 
an a6hial Difturbance before the Adion brought, for 
elfe the Biihopfhall not be oufted of his Right of Prefen- 
tation by Lapfe. 

Cr. T. 01. '^^^ Courfc to flop Strangers from prefenting /m^// 

hre'vif is to fue a Ne admirtas to the fii&op, and if the 
BiOiop then admit the Clerk of any ofher, hanging the 
Suit and the Plaintiff recover, he fhall have a ^ Incum- 
hraviij and thereby remove fuch Perfon fo admitted, and 
put him to his J^ Impidit, But if he fue not a iVir a/- 
mittasi if the Incumbent of a Stranger come in by good 
Title pendiuti irrvi, he (hall bar him in a Scu Fa, and 
fiiali hold it, and therefore, if the Jury find the Qhorch 
full by the Prefentment of a Stranger, a Writ (hall, not 
be awarded to jpemove the Incumbent without a Sd* Fa* 
firft fued out.' ' 

By the 21 H.S. c» 13./ g. If any Perfon having on? 
Benefice with Cure of Souls, of the yearly Value of 8/. 

4Co.Digby'^ accept and take any other with Cure of Souls, and' be 

^^^ inftituted and induded in pofiefiion- of the fame, the 

^t^ Benefice (hall be adjudeed to be void. 

HeU 106. By the Inftitmion to the fecond Benefice^ thefirfiis 

void by the Ecdefiaftical Law, and therefore the Patroa 
may take Notice and prefent, yet no Lapfe. will incur 
without Notice until fix Months after Induction, and that 
only in Cafes within the Statute. 

By 1 3 £/. r. 1 2. No Title ta preient by Lapfe (hall ac* 

a Codex 869. crue upon any Deprivation, but after fix Months after 

Keilw. 49* b« Notice of fuch Deprivation given by the Ordinary to the 
Patron. The Law is the fame upon a Refignation: Bo^ 
in caf(? of Death no Notice is neceiTary. 

- ' . f^otc i 
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Note ; The Computation is to be according to the Ca- 2 Inft. 361. 
lendar and not the Lunar Months, and the Day the Church 
became void is to be taken into Account. 

Whfcre the Inftitution takes np Notice of whofe Preftq- Bp. of Mcath. 
tation, it has been faid that the Party may give Evidence ^ ^*** ^clfield, 
of general Reputation ; for a prefentation may be by '' ** * ** 
Parol, and what commences by Parol may be tranfmitted 
to Pofterity by Parol, and that creates a Reputation : Yet 
as it is a iingle Fad which is not the Subje^ of Notoriety, 
fuch Evidence feems to be mere Hcarfay ; and it differs 
from the Cafe of proving a Marriage, for there the Repu- 
tation arifes from the Cohabitation ; fo of the Retainer of 
a Chaplj^in, froi^ his adding as fu9h ; fo of filiation, &c. 

By li An, f. 14. Papifts are difabled to prelent to any 1 Bams 2. Such 
Benefice, and the Right of prefentation is given t9. the a Commiflion 
Univerfities ; and the Statute enadls, that where any ^i'reacd to the 
^are Impedit is brought either by or againft the Univer- ProtHonotarics. 
fity, the Court may upon Motion make a Rule, requiring 
SatisfadioQ upqn the Oath of fuch Patron ^pd his Clerk, 
(who fhall conteft the Right of the lAiiverfity) by Exami- 
nation in open Court, or by Commiifion, or by Affidavit, 
\ji or>der to difcover any fecret Truft or Fraud relating to 
the Prefen.tation in Queilion ; and if it appear that the 
P:atron. U.a Truflee, he (hall difcover for whom, and the 
Coorit xRXi order the, Cfftni qu$ Truft to appear and make 
the Dj6daration» ^c. 

By 3 /^ 7. f. 10. If the Defc^ndant bring a Writ of 
ErrQr« and Judgment be affirmed, the PlaintifF (hall re- 
covfsr Jiis Cdfts and Damages for his wrongful Delay. 

By Virtue of this. Statute, the Court of King^s ^5^^^^ Cr. J, 145. 175. 
have, upon a Writ of Error awarded Damages according 
to the Valtte of the Church found by the Verdi£l : But as 
the real Damages which .the Plaintiff fu&ains^ is only the 
being kept out of the Half Year's Value, the legal Intc- * Str. 931. 
tefl on that feems to be all he is entitled to. 
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PART 11. 

Containing ONE BOOK 
Of Actions founded upon Contrads. 

INTRODUCTION. 

MUTUAL Commerce and Intercoiirfe is «f tkf 
very Eifence of Society : Bot if there were M 
)d of compelling the Faithlefs to keep their Engage* 
ments, Self*Intereft is fo prevalent, that very frw imU 
be adhered to, and confequently very few made: ThttS iht 
chief Advantage of Society would entirely UjI, tuleA iti 
Laws were (b framed as to bind its Members lib a fcifi 
Performance of their Contracts, by compelling then tf 
make an adeqaate Satisfaction for the Breach ot them. 

Hence (prings a new Set of Adions very difiercnt fion 
thofe treated of in the firft Part of this Wonc, and thejr art 
A^ons founded upon Contrail : Such are Actions of 

I. Account. 
2* AiTumpfit. 
3* Covenant. 
4* Debt. 



CHAP' 
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CHAPTER I. 



Of Actions of Account. 

TH E Allien of Account is of late Years bat rzrely 
ufed> therefore I ihall fay very little upon it. At 
Common Law it lay only againft a Uaardian in Socage^ 
BailiiF or Receiver, and in Favour of Trade between 
Merchants. The 13 Ei/. 3. r. 23. gave it to the Execa- 
cors of a Merchant; the 25 £^. 3*^. 5* to the Executors <^. 

of Executors, and 31 Ed. 3. c lu to Adminiftrators. 
And now by the 3 & 4 ^nn, r. 16. it may be brought a- 
gainft the Executors and Adminiftrators of every Guardi- 
an, Bailiff and Receiver, and by one Jointenant, Te- 
nant in Common, his Executors and Adminiftrators 
againft the other, as ^Bailiff for receiving more than his 
Share, and againft their Executors and Adminiflrators. 

If the Plaintiff in his Declaration fay not by whofe Jaggardv. FUttf 
Hands, if the Defendant demur fpecialiy he will have "^^- *6 * *7 
Judgment ; for if it were by the Hands of the Plaintiff, ^"^•*- ^' ^* 
the Defendant iB^y wage his Law, alHer if it were by 
another's Hands. — It feems this muft be underftood of 
Cafes where the Defendant is charged. as Receiver only; 
lor if he be charged as Bailiff, it is not necf ffary to (hew Com. 272. 
bjwhofe Hands. 

In Account againft one as Receiver by the Hands of Hob* 36. 
4, a Receipt by. his Hands ought to be proved. But if 
ie prove that jt. direded the Defendant to borrow of 
inother to pay the Plaintiff, and that the Defendant bor- ; 

xmed the Money accor4ingly, that is fiifficient., 
^ If the Defehj^nt jplead «/ unques lUcei'ver, he cannot 2 R. A. 683. 
riye a Rele^lte in Evidence, neither can he give in Evi- F. i. BrowoL 
tence B^ment to deliver to B, and that he has delivered ^4* 
iccordingly : for though this fpecial Matter prove he is not 
icfoantabl^, yet as npon the Delivery he was accountable 
aonditionally, {*viz. if he did not deliver over) it does 
not proye the Plea ; but if the Defendant plead he ac- 
couated before R^ and W, Evidence that fie accounted 
Wfbre i^. only is (ufficient, becaufe the Account is the 
jSiiftj^lice. 

In th? A£tiQ9 Qf Account there are two Judgments ; c^, ^^r. xi6. 
[At ^x^ is' quid computet, after which the Court aiCgns 

Auditors, 



». 
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Auditors, before whom nothing ihall be allowed as a 

good Difcharge, which might have been pleaded to the 

Adion. 

U the Defendant plead any Matter in Difcharge before 

the Auditors, which is denied by the PlaintifT, fo that the 

Parties are at lITue, the Auditors muft certify the Record 

to the Court, who will thereupon award a Fe. Fa. to try 

it ; and if on fuch Trial the Plaintiff make Default, he 

fhall be nonfuited, but after that he may bring a ScL Fa* 

upon the firlt Judgment. 

Per willes Note ; The Defendant cannot in this A^on pay Mo- 

Ch. J, Tr. j[^ into Court, as he may in AJfumpfit, 
27 G- z* 
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CHAPTER 11. 



Oi Affumpfit. 

F all Afliohs founded upon Contra^,' none is in 
^ more general Ufe than the Adion of AffuOAfity 
which is founded up<m a Contract either exprefied, or 
imjplied by Law, and gives the Party Damaees in Pro- 
portion to t;he Lofs he has fuflained by the Violation of 
■ the Contradt. ....... 

Cr. J. 206. There are two Sorts of Jffum^t. Flrft, a gencftd/i* 

1 R. A. 8. dehitatus Jjfumffit. Secondly, a {J)ecial AJJum^t. ' 
Hut, 35. Indehitatus AJfumpfit will not lie where t he ^ Debt is dac 

by Specialty, tor in fuch Cafe the Specialty ought to he 
declared upon; therefore it is always ' neceflary in this 
Aftion to (hew for what Caufe the Debt grew due ; and " 
in cafe it be not fhcwed, it will be a fufficient Reafoii to 
arreft Judgment, or to reveffe it upon a Writ of Error.. | 
The general Caufes for which this Action may be j 
brought, arc either, Firfl, for Money lent. Secondly/ J 
for Money laid out and expended. Thirdly, for Money ' 
had and received to the Plaintiff's Ufe. Fourthly, fof«: ■ 
Sim certain, (o'/fc. 10/.) for Goods " fold and delivered.' | 
Fi-'Vhly, for Goods fold ^antum 'valebant. Sixthly* ^OT 
a Sum certain for Work and Labour. SevehtKly» a ^j"""- 
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tvnt meruit for Wotk" and Labour. 

count Hated. Ol fuch EleAioii, the 

■ And the Plaintiff's Proof ought to ta. and tlie other in 
the Counts in the Dectaratioa, and therelvhjgh on valuable 
cion for Work and Labour and Money tent, it, committed ; 
were that there had been mutiial: Dealings be'Rrover, for 
Parties, and that they bad come to an Acconnt, aaih it for 
the Defendant opoa the ffalancc! was indebted toCafe) 
Plaintiff fBx. gr. ^l.) -md had promifed to pa^, ttnn- 
PlaintifF ought to be nCinfaited, unlefs there were likewile 
a Count upon aafliifimiil cBmpntefftt.f ■ - ~''Khta tnd 

Note; Till within thefe few Years it .was a general , -^ Afflj. 
received Notion, that on a Couat<aponf£/i;jjuJ^rmi/«J ' ''""x 
la^et, the Plaintiff was obliged to prore theeza^ Sum ^,, - 1. 

laid: But this Idea is now exploded, dnd the Plaintiff Tbampfon'*, 
may now recover Part of the Sum .laid on tbie Count, as Sptoati, B^S.- 
well as on any other. ..E«ft.«a.j. 

So in an Afiioti on a Policy of In fn ranee/, though tU Gardner «,' 
Plaintiff declare for a total Lofs,' he may recover for a Crofdaile, B.lt, 
partial Lofs only ; though this feems to hare been holdeit ^'^ 31 9' ^* . 
•tbarwife formerly. , . r .. ; !i . '■ 

In'JJhnffii upon an Account flatSd^.' Proof that theiBlimit^ 
Defendant and the Plaintiff'? Wile-reidtdBed ttul thai 
Defendant bad borrowed at one Tiine^.^o/.. at. ahothev 
Time ifii. and at another Time 4J. 'audi th3t-tii» eame 
to 8/. and that he promifed to pay it, is good .'fivjdence: 
And yet in fuch Cafe no Confeffion of the Wife's, would b& 
allowed to begiveo: in Evidence agaioR tSe-Hnflnnd>. 
-' yjfon »a ladebitalui Affhirffit againft .fete£al,..A'Joiii£ 
Debt or Contract mnft he pr^ved ; .for it 5s diifa r ewt in 
Contra&s from what it ii ia Torts, which are leveral^- 
and in which one alone may- be found guilty.. . . .in.". 
- Ther-: niuft-i>e either an exprefs or implieJ Vi^iinife la 
ibond. tRig A^^ion upon. - ■, 

A private A&. of Paritament gave Power to Commiffi- Bell v. Burow^ 
i}ner3 to divide common Pields, and to make fucoOrders; ^'> ^• 
and Regulations as they aonU think fit ; they -awirfed; ^'''- S G- 3- 
that ali Proprietors of Land allotted to them wtiich;had 
been ploughed or manured^ fiiice any Corn had been 
reaped, fboutd pay to the.Perlbn who had mannred. ok . . r . 
ploughed it 4X. an Acre.- .General Indth, Affumpfit Uei 

An Aflion was brought by an Apothecary againft thr 
Overfeers of a Paiifli for.the.Cufe of a Paupo:, whoWatfon*. 
boarded with her Son out oftbe Parifh, jindei: aaAgrce-^_^"jJ^ 
ment made with him by the Defendant Turner, who was sc»cc. Tria. 
the 7 c. 3^ 



* 

/ 



/ ■ 

128 An Introduf \ the Law 

Auditors, before wIk ^ larifh. The Pauper was 

good Difcharge, ^' ^ t^ 'called in the Plaintiff/ 

A6lion. ^ -eg' ri •> ^^^ cured her. After 

U the De^*^ *^ 5^ a? • ^^^ promifed to pay the 

the Audit^ *:^* jg^ .^ c' chat though there was no 

Partie^' M S' ^* ^ * fcWeers, yet the Promiie 

toting 5.«9 S^ tt * Statute of Frauds; for 

it ' r* ^ S" '^ § ^ ligation to provide for the 

^^^H?o ^ lis the only afting Over. 

c/. i^ ? ^ IS Promife. . 

Per wiHcf) l^ 5^ ? 11 Obliffation from Ties of 

^^' hf . ' %^ '*'•■ ^od gives this Remedy 

*7 ^' r p t TontraBu ; as fuppofe a Re- 

,'.,': ^ M rcfumed loft, which after- 

w vo *" 4f'^^ffi ^^ Goods fold, 

^fendant has agreed with 

him half Price, which the 

jtJfey this will not maintain 

«ti» «.«.« , I Contract to the Plaintiff; 

^ 1 ' ^ might as well bring Jffumpfit againft one who ftcals his 

SladM^*x Goods. But where a Fadtor to one beyond Sea boys or 

An. GttHdhitff ^s Goods for the Perfon to whom he is Fador, an Adion 

Salk. MSS. will He agaiaft or for him in his own Name ; for the Cre* 

dit will ht prefamed to be giiven to him in the firft Cafe, 

and in the Jaft the Promife will be prefomed to be made 

to him, and th^ rather fo as it is fo much 'fojr the Benefit 

of Trade. 

However, a Fador*s Sale does by the general Role of 
Law'Cieate a Contra^ between the Owner and Bnyer, and 
therefore if a Fa6lor fell for Payment at a fiitiure Dav, if 
the Owner give Notice to the Buyer to pay him and not 
the Fador, the Buyer would not be juftified in afterwards 
paying the Fador. Yet perhaps nader fome particular 
" ^^* XI Si* Circumftances this Rule may not take Place : as Where the 
Fador foils the Goods at his own Rifque; (i. e. is an- 
iwerable to the Owner for the Price, though it be never 
paid) far in fach Cafo he is the Debtor to the Owner, and 
not the Bnyer^ . 
Thomas tfnt/ The Defondant was Norfe to the Plaintiff's ImeJtaH, 

Whip, Tr. 1 and when he died went off with the Money he had about 
^« <* him ; and^ Parker Ch. Juft. an Adion will well lie for 

Monev had and received to the Plaintiff's Ufe ; for (he 
fold) he would prcfume a fubfeqaent >\grecment to make 
a Contrad of it ; aod the brineing the Adion is an Ad* 
miffio^jof iooh Confent.— And he faid, he knew but of 

two 
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two Cafes where the Plaintiff had not fuch EleAion, the 
one was in Cafe of Money won at Play, and the other in 
Cafe of Money paid by a Bankrupt (though on valuable 
-Con/ideration) after the Adl of Bankruptcy committed ; 
in either of which Cafes the Adlion tnuft be Trover, for 
you cannot confirm the Ad in Part, and impeach it for 
the Reft. And Lord Hanhvicke (mentioning this Cafe) 
faid he always fo held it, and had nonfuited many Plain- 
tiffs in Adions of Affumpjit under fuch Circumftances* 

However, where Goods were fold under an Execution Kitchen and 
after an Aft of Bankruptcy committed, the AfSgnees re- otbew, Affig- 
covered the Money for which they were fold, in an Aftion ""'» y\. 
for Money had and received, after folemn Argument. c?^! 11 G. 3. 

The Defendant levied Money by feizing and felling Feltham v. 
the Plaintiff's Goods, on a Juftice's Warrant founded on Tarry, B. R, 
a Conviftion ; which Conviftion was afterwards quafhed ; ^*^' '3^. 3. 
and it was holden that an A6tion for Money had and re- 
ceived then lay for the clear Money produced by the Sale 
of the Goods. 

On a Contract for Stock, the Party who has the Diffe- Str. 406. 
rence in hi^ Hands, is receiver of fo much to the other's 
Ufe, 

Where Money is paid, and the Thing contraded for Str. 407. 
not delivered, it is Money received to his Ufe. 

In Affuntpfit for Money received to the Plaintiff's Ufe, Simpfon and 
Proof that a Lamb of his was driven to London, and fold 9'^!"^' *^ 
there by the Defendant, will be fuificient, unlefs it appear '^^*^"*^®^' 
to have been flolen, for then Trover would be the ooly 
proper Adion. 

Affumpfit will not lie for Money had and received, where Str. 1027. 
the Defendant has entered into Articles under Seal to ac- 
count» for then the Plaintiff has a Remedy of an higher 
Nature. 

If a Sheriff levy Money upon a Ft, Fa. the Plaintiff or Salk. 12. 
his Executors may have Indebitatus AJfumpJit for fo liiuch 
Money received to his Ufe. 

A* paid J. 100/. for a Bill of Exchange on a Banker, Od. Str. 69, 70. 
who broke before it could be tendered, and he was allowed 
to recover back the Money in an Adion for Money re- 
ceived to his Ufe. 

So for a Legacy, where the Executor owned it lay ready Campden and 
for the Plaintiff whenever he would call for it. . Turner, Tr. 

Where a Man pays Money on a Miflake in an Account, ^j ' 'chTj. 
or where one pays Money under or by a mere Deceit, he Midd. 
nay brine Indebitatus Affumpfit for the Money : But where 
one knowingly pays Money upon an illegal Confideration, Tomkhw' j«rf 
He is Particeps Criminis, and there is no Reafon he ihould Bemet. 

K have 
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An IntroduSiion to the Law 

have his Money again, for he parted with it freely, and 
Volenti nonfit Injuria. 

In fuch Cafe melior eft Conditio De/em/entis, not becaufe the 
Defendant is more favoured, but becaufe the Plaintiff muft 
draw his Juftice from pure Fountains. Therefore though 
ifj4. agree to give B. Money for doing an illegal A6i, as if 
a Wager be made on a Boxing-Match, B, cannot (though 
he do the Aft) recover the Money by an Aftion ; yet if 
the Money be paid, J. cannot recover it back again. 

So if a Debt contrafted during Infancy be paid, or if 
Money be paid which was fairly won at Play : But where 
the Plaintiff has paid Money on a Confidcration not per- 
formed, {Ex. gr. of transferring Stock at a Day certain) 
he may either affirm the Agreement by a fpecial Aftion 
on the Cafe for the Non-performance, or difaffirm it by 
Reafon of the Fraud, and bring an Aftion for Money had 
and received; in which Cafe the Jury ou^ht to make the 
Price of the Stock at the Tkne it fhould have been deli- 
vered, the Meafure of the Damages. However, he could 
not in fuch Aftion recover* more than the Money he had 
paid. The Law would be the fame though the Condition 
were illegal, for not being performed, the Defandant is 
under an Obligation from Ties of natural Juftice, to repay 
the Money : Therefore where J, gave a Cuflom>houfe 
Officer Money to run Goods « the Goods being feized, J. 
recovered his Money back again. 

Where the Plaintiff* having pawned Plate to the De- 
fendant for 20/. at the End of three Years came to redeem 
it, and the Defendant infilling to have lo/. for Intereft> 
the Plaintiff tendered 4/. being more than legal Interefl, 
which the Defendant refufing, and infifling on the 10/. 
the Plaintiff paid it and had his Goods, and brought his 
Adion for the Surplus beyond legal Interefl ; on a Cafe 
made, the Court held that the A^ion well lay, for that it 
was a Payment by Compulfion ; the Plaintiff might have 
fuch an immediate Want of his Goods, that an A6tionof 
Trover would not do his Bufindfs, and the Rule Volenti nou 
Jit Injuria holds only where the Party had his Freedom of 
exercifing his Will. In the Cafe of Tomkins and Bemet, 
the Party had not paid more than was really lent, there- 
fore had no Equity to have his Money repaid, though the 
Bond which he gave for it had been avoided by another 
Obligor pleading the Statute of Ufury : But if a Perfbn 
under the Influence of his Creditor pay more than legal 
Intereft, he may recover it back ; for the Defendant is 
under a moral Tie to return it. 

The 
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he Ureditors told her that tor Money his Uli- uromicy, c 
ign the Certificate : She gave 40/. the Cer- Mansfield, 
ngned ; fhe brought Jffumpjtt, and recovered. '^ °' 



The Plaintiff's Brother being a Bankrupt, an Agent Smith v. 
for one of the Creditors told her that for Money his Cli- Bromley, coram 
ent would fij 
tificate was 

ji, took out Adminiftration to B, and appointed J, S, i salk, 27. 
his Attorney, who received Money and paid it to the Ad- 
miniilrator ; afterwards a Will appearing, the Executor 
brought an Indebitatus AJJumpfit again ft the Attorney; 
and it was holden by Trevor Ch. Juft. at GuildhalU 
that the Authority being void, it was a Receipt of fo 
much Money for the Ufe of the Plaintiff on an implied 
Contra6t, for which Indebitatus AJJumpfit well lies. 

Where Money is paid in Purfuance of a void Authority, i Rayin. 74a. 
Indebitatus Affumpfit will lie, as where Sir Richard Nenu" 
digate was decreed by the High Commiilion Court in 
yames the Second's Time, to pay Arrears to Da'vy 
whom he had removed from a Donative. 

But where a Man receives Money for another under a Stapleficld and 
Pretence of Right, {Ex.gr, for Tithe) the Court will Ycwd, 
not fuffer the Principal's Right to be tried in fuch an Ac- J\\^^^ *' 
tion againft the Collector, if the Defendant can (hew the c^, j. * 
leaft Colour of Right in his Principal: As (in the Cafe 
put) by having been for fome Time in PolTeflion. 

A* as Agent of ^. received Money for Quit-Rents due Sadler v, 
to fT. and gave a Receipt for it as fuch : Then an Adlion Evans, B. R. 
for Money had and received was brought againft A. to try '^'^* ^ ^' 3» 
fF's Right to the Quit-Rents ; and it was holden that the 
A^on would not lie againft him, but ought to have been 
brought againil W. But if A, had had Notice not to pay it 
over to ^. becaufe it was not due, and then he had paid 
it over, the Adlion would have lain againft him. 

In AJfumpfit for Money had and received to the Ufe of Salk, »8. 
the Plaintiff, Proof that the Defendant was a married 
Man, and pretending to be fingle had married the Plain- 
tiff*, and made a Leaie of her Land and received the Rent, 
would be fttfficient to maintain the Action. For though 
the Defendant not having a Right to receive, the Tenants 
were not difcharged by his Receipt, yet the Recovery in 
this Adion will difcharge them. 

The Cafe of Dutton and Poole is very remarkable to , ytnu 31^. 
ihew how far the Law goes in giving this Aftion to the 332, 
Party interefted. There the Plaintiff declared, that his Sir Th. Joncj 
Wife's Father being feized of Land now defcended to the '®3« 
Defendant, and being about to cut .down lOOoA worth 
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of Timber for his Daughter's Portion^ the Defendant 
promifed the Father in Confideration that he would for- 
bear to fell the Timber, that he would pay the Plaintiff 
the Daughter looo/. After Verdidl for the Plaintiff upon 
NoH AJI'umpJiti it was moved in Arreft of Judgment 
that the A&iqn would not lie for the Daughter, but ought 
to have been brought by the Executors of the Father. But 
die Court faid it might have been another Cafe if the 
Money had been to be paid to a Stranger, but it is a Kind 
of Debt to the Child to be provided for, and therefore 
Cited in Sir th, affirmed the Judgment. Yet in the Cafe of P/>r« and 
Jones. Morris where the Son promifed the Father, that in Con- 

fideration that he would furrender a Copylndd to him, 
that he would pay a certain Sum to his Sifter, for which 
fhe brought the Adion, it was holden that it would lie 
for none but the Father ; and the Reaibn given is, that 
wher^ the Party to whom the Promife is to be performed, 
is not concerned in the meritorious Caufe of it, he can- 
I Vent. 6. not bring the Adion. And therefore where the Plaintiff 
declared. That whereas P. was indebted to the Plaintiff 
and Defendants in two feveral Sums of Money, and that 
a Stranger was indebted to P. the Defendants in Confi- 
deration that P. would permit them to fue the Stranger 
in his Name promifed to pay the Sum P« owed the 
Plaintiff, and alledged that P. permitted, and they reco- 
vered ; after Verdift for the Plaintiff Judgment was arrett- 
ed, becaufe the Plaintiff was a mere Stranger to the Con- 
fideration ; but a Cafe being then cited of a Promife made 
to a Phyfician, that if he did fuch a Cure he would give 
fuch a Sum of Money to himfelf, and another to his 
Daughter, in which it was refolved the Daughter might 
bring an Affumpfit for the Money, the Court agreed to 
it, and faid the Nearnefs of the Relation gave the Daugh- 
ter the fiene£t of the Confideration performed by her 
Father. 

And perhaps in thefe Days the other Cafes woald re- 
ceive a different determination, as the Courts have been 
more liberal than formerly in extending th^ Benefit of 
this Aftion. 

As this A6tion may be brought upon an implied Pro- 
mife, it will be proper to fee how far and in what Cafes a 
Hufband is liable on his Wife's Contrads ; and the Rea* 
fon wh^ a Hufband fhall pay Debts contra£Ud by liis* 
Wife, IS upon the Credit the Law gives her by Implica- 
tion in Refped of Cohabitation, and is like Credit given 
to a Servant, and therefore where they part by Comenti 
and an Allowance is made her, it is prelumed that fhe i* 
trufled on her own Credit, and her Hufband is difcharged; 

^ therefore 
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therefore where the PlaintifF, who was an Apothecary, Todd *nd 
fued the Defendant who lived in Chichefter tor Phyfick Stokes. 8 W. 3. 
adminiftered to his Wife in London, who had been parted ** ^^^' 
hy Confent for five Years, and on Separation articled to ^ !^^ §. c. 
allow her tol.per Annnm^ which he accordingly did, and i Rlym. ^^^ 
it appeared that the PlaintifF did not know her to be a S. C. 
Feme Covert at the Time when the Medicines were gi- 
ven; ptr Holt, if Hufband and Wife part by Confent, 
and the Hufband fecure her an Allowance, it is in Con- 
fideration that he (hall not be charged any more by her, 
and a perfonal Knowledge is not necefTary, fo it be pub- 
lickly known, and fuch publick Notification need not be 
2X' London, where the Debt was contraded, but it is fuffi- 
cicnt if it be where the Parties lived, v/*. in this Cafe at 
Cbicbefier ; but if the Debt were contrafted in fo (hort a 
Time after the Agreement, as that it could not be known 
at London, the Hufband would be liable. 

But if the Hufband turn away the Wife, he fends 
Credit with her for Rcafonable Expences ; to which Pur- 
pofe the Cafe of Bolton and Prentice, Af. 18 G. 2. B. R* 
IS very ftrong : the Defendant and his Wife lodged at the 
Plaintiff's Houfe, who was a Millencr, during which 
Time fhe fumifhed the Wife with many Thirigs without 
the Privity or Confent of her Hufband, which however 
he paid for, but forbad the PlaintifF to trufl his Wife 
any more: About twelve Months after the Defondan^ 
turned his Wife out of Doors, who went to the PlaintifF, 
and was by her fumifhed with Apparel fuitable to her 
Decree; and for this Debt the PlaintifF brought the 
Aflion, and "had a Verdifl ; and upon Motion for a new 
Trial it was denied ; for when a Man turns away his 
Wife, he gives her a general' Credit, and the Prohibiti- 
on is gone and fuperieded. But if the Wife elope from I-on«wordi Mud 
her Hufband, he fhall not be liable though the Tradef- ^^^^^ 
man who trufts her has no Notice of the Elopement.— Tt ^^Hflu * ^* 
is fufficient for the Hufband to give general Notice that Salk. MSS. 
Tradefmen, {Jfr. fhould not truft his Wife. Though the Str. 113. 
Hufband and Wife cohabit, yet he may forbid any parti- S*^^ "2* 
cular Tradefman to trufl her, and fuch Prohibition to the 
Tradefman's Servant is fufficient. 

Where an ordinary working Man married aWomaaof » Salk. 11$. 
the like Condition, and after Cohabitation for fome Time 
left her, and during his Abfence the Wile worked ; an 
Aflion being brought for her Diet, Lord Ch. Tufl. Holt 
held, that the Money fhe earned fliould go to keep her. 

K3 In 
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Harris and In an Adlion for Meat fband and provided for the De« 

Collins, Tr. fendant. Lord Raymond held that the Plaintiff could not 

12 G. I. ' gi^.g Evidence of Meat found for the Defendant's Wife 

^^' '*7« • • ^Ijq \\yfcdi feparate from him, but the Plaintiff agreeing 

not to bring another Aftion, he left it to the Jury. 

But where the Plaintiff declared that the Defendant was 
N^'lE. I indebted for Meat, &c. found by the Plaintiff at theDe- 
G. 2*. c! b! fendant's Requeft; and on Evidence it appeared to be 
found for the Defendant's Wife at his Requeil in his Ab- 
fence; upon a Cafe referved it was holden, that a Deli- 
very to the Wife at the Hufband's Requefl, is in Law a 
Delivery to the Hufband; though it was faid that ft 
would be wrong in the Cafe of a third Perfon. 
Manby and ' Before I quit this Point it may be neceffary to obferve, 
Scou, I Lev. 4. that even Cohabitation is only Evidence of an AfTent of the 
HuA)and, and therefore in a fpecial Verdi6k the Jury 
ought to find the Affent, and not th^^ Cohabitation. So 
they ought to find the Goods neceffary and convenient ibr 
the Hufband's Eflate as well as Degree, for a high Degree 
may have a low Eflate. 
Norwood and '^ ^^ V\t2L of ne unques accouph in loyal Matrimonies is 

Stevenfon, good only in Dower and Appeal ; and if pleaded to an 

Tr. 11 & 12 Adlion on the Cafe for a Debt con traded by the Wife, 
G. 2. K. B, Q„ Demurrer the Plaintiff will have Judgment. 

Having feen how far the Hufband is liable to pay the 

Wife's Debts, it may not be improper to fhew how far 

he may be benefited by her Contrads, and he is intitled 

ii4« (Q \vhatever fhe earns during the Coverture, and therefore 

he alone mufl bring AJfumpJit for Work and Labour done 

Cr. J. 77. t)y his Wife, the Promife in Law being made to him ; 

but If there be an exprefs Promife to her, they may join. 

Strutvillc -y. ..Where- a Woman married a fecond Hulband, living 

— — ,M.4G.2: theiirfl, and the fecond not privy: As to what fhe ac- 

pcr Parker C^ J. quires by her Labour during, Cohabitation, the fecond 

oa. Sir. 38.. .' Hu/band will be entitled to it, as fhe will be efteemed a 

'' "'.^•; * ". : Servant to him. . ' .^ 

■ In^n Aflion for Wa^es earned by the Wife, Lee Ch. 
, . . ■ ]vSL refufed to let tlye Wife's Confeffion of a Receipt of 
20/. be giyen in Evidence. 
Randulph v. Cafe upon four feveral Promifes, one of which was 

Regendo,: P. upon a Promiffory Note, to which the Defendant demur- 
j G. 2. red, and the Plaintiff had Judgment ; to the other three 

Coupts he. pleaded l^on JJJumffit\ at the Trial the Plain- 
tiff 
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tiiF would have relied hit Cafe upon the Count for Money 
lent, and offered the Note in Evidence ; but Eyre Ch. 
JuA. would not allow it, becanfe that would be to charge 
the Defendant twice for the fame Note ; the Plaintiff then 
would have given Evidence of Goods fold and delivered, 
which was likcwife refufed, it appearing that the Note was 
given for the fame Goodi. 

However, in common Cafes upon Affumpfit for Money storfflnJAt- 
lent, the Plaintiff may give a promiffi>ry Note from the kirn, M. 13 G. 
Defendant in Evidence, for the 3*4 Ann. c. 9. which '- S". 719. 
enables the PkintilF to declare upon the Note, is only a 
concurrent Remedy. 

Affampfit upon a Note of Hand, dated the loth of Sep- HolUngworth •. 
teaihtr, payable two Months after Date, the Memorandum Thompfon, 
was general of MfVAWaaj Term; and upon Objeftion ^-Hill, i7S». 
taken that the Suit was commenced before the Caufe of <*' D«initon. 
Action accrued, the Plaintiff was nonfuited ; /cdi^iert, 
for in Preger't Cafe, t SiJ. 432. on a Trial at Bar, where 
the Declaration in Ejeftment laid the Leafe to be dated 
after the hrft Da^ of Michatlmai Term, and the Declara- 
tion was of the fame Term, it was holden to be Matter of 
Evidence when the Bill was filed, for if the Bill was in 
Faft filed after the Day of the fuppofed Leafc, all is well. 
So in Ded/tm and Bell, 2 Lev. 176, in Trover, the Con- 
verfion was laid to be on the firft Day of Eafier Term, 
and the Declaration was of the fame Term ; VerdiA for 
the Plaintiff and Motion in ArreJl of Judgment; but 
upon making it appear that the Bill was filed, and Decla- 
ration delivered after the firft Day of the Term, Judg- 
ment was entered without any Amendment ; for though 
the Declaration being general relates to the firft Day «f ^ 

the Term, yet the Bill being filed at a Day after, all re- 
latn.to the Filing of the Bill by the Courfe of the Court. 
So in Tatlam or CaJiU v. BalemaK. 3 Lt-u. 1 3. upon like 
Motion in Trover the Coart faid, it was well enough if 
the Bill were filed after the Caufif of Aftion accrued, for 
no Aflion can be depending, nor Declaration delivered, 
until the Defendant be in in Caftodia Marefi. and that is 
never till Bill filed, and it was referred 10 the Secondary 
to examine when the Bill was filed. Yet in Ftnables and 
Daffi, in an A£tion for a malicious Profecution, where the 
Day of Acquittal was laid to be after MUbaelMas Term ciith. 113. 
began, and the Memorandum was general of MUhaelmtn 
Term ; on Motion the Judgment was arrefted ; but there 
it was not Jhewed that the Bill was filed after the firft Day 
of the Term. 

In Trover the Declaration was of Eafter Term, which Monii v. Hir- 

began 8th April, the Demand was the gtb April, but the i™?^ i">^ Pugh, 

^ K4 Plaintiff M'^-'^- 3- 
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PlaintifF proving that the Writ was not taken out till 2d 
May, he obtained a Verdid; and on a Cafe ftated the 
Court held that he fhould not be prevented by the Fidtion 
of Relation from (hewing the real Truth of his Cafe. 
G. Hall, Tr. Tlie Defendant was arrefted, and the Writ returnable 
«77i» before the Caufe of Adion accrued, but the Declaration 

was fpecially intitled of a Day in Term fufifequent to the 
Time when the Caufe of Adion ^crued. Pgr Lord Man/- 
field, unlefs the PlaintifF particularly make the Writ the 
Commencement of his Suit, it is only to be confidered as 
Procefs to bring the Defendant into Court ; and the Re- 
cord being fpecially intitled of a Day in Term, that muft 
be confidered ds the Day on which the BiU was filed, and 
the Time of the Commencement of the Suit. So tht 
Plaintiff had a Verdia. 

At Common Law it was holden that AJfumpfit would lie 
for Rent on an exprefs Promife, but not upon an implied 
Promife, and fuch cxpreis Promife muft have been made 
at the fame Time with the Leafe. — But now. 

By 1 1 C. 2 . c, I o. Where the Agreement is not by 
Deed, the Landlord may bring Cafe for the Ufe and Oc-^ 
cupation ; and if in Evidence any Parol Demife or any 
Agreement (not being by Deed) whereon a certain Rent 
is referved, do appear, the PlaintifF fhall not therefore be 
nonfuited, but may make Ufe thereof as in Evidence of 
the ^antum of the Damages to be recovered. And by 
the fame Adl, if the Tenant for Life die before or on the 
Day on which any Rent was made pavable, upon any 
Leafe which determined on the Death of^ fuch Tenant for 
Life, his Executors may in an AdUon on the Cafe recover 
the Whole, or a Proportion of fuch Rent, according to 
the Time fuch Tenant for Life lived of the laft Year, or 
Quarter of a Year, in which the faid Rent was growing 
due. 
Str. 1271. An Executor brought an Adion for Rent due to his 

Teflator in his Life-tin\e, and for other Rent due in bii 
own Time, and there was another Count on a ^anium 
meruit for the Rent of another MeiTuage, in which he had 
not declared as Executor. After judgment by Default 
and a Writ of Enquiry executed, upon Error brought. 
Judgment was reverfed, becaufe the Demands were in- 
compatible ; but perhaps it would have been helped by a 
Verdi£l, becaufe for Rent due in his own Time he need 
not declare as Executor, and therefore if it had been tried, 
the Judge ought not to have permitted him ta prove Rent 
due to himfelf in his own Right. 

In 
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In Cafe for Ufe and Occupation of an Honie <bn and 

miilion of the Plaintiff the Defendant pleaded >in ..^ 

butt in Tene7nentis ; and upon Demurrer the Coi ^ . ^ 

it not a good Plea, as it would be upon a Leafe r "^ 

mon Law, bccaufe there an Intercft is fuppofed 
pafTed from the Leilbr, but here the Court mulU 
that" there was an cxprefs Promife, and tUerefoil 
Plaintiff had an equitable Title, cr no Title at\^ 
if the Defendant have enjoyed by Permiffion of the 
Plaintiff*, it is fufficient, and it is not neceffary for the 
Plaintiff to fay it is his Hoafe, any more than in /[ffumpjit 
for Goods fold, to lay they were the Goods of the Plain- 
tiff, 

If a Man declare upon afpecial Agreement, and like- Weaver <ijii 
wife upon a i^antum meruit ^ and at the Trial prove a Borrows, 
fpecial Agreement, but different from what is laid, he ^J*^^ '* ^* '• 
cannot recover on either Count, not on the firft, be- "^ ^ 
caufe of the Variance, nor on the fecond, becaufe there 
was a fpecial Agreement, fiut if he prove a fpecial 
Agreement and the Work done, but not purfuant to 
fuch Agreement, he fhall recover upon the ^antum me^ 
ruitf for otherwife he jwnold not be able to recover at 
all : As if in a Quantum meruit for Work and Labour, Mr, Keck*a 
the Plaintiff proved he had built a Hoxife for the Defen- Cafe at Omi, 
dant, though the Defendant (hould afterward prove that '744- 
there was a fpecial Agreement about the Building of it, 
viz. That it fhould be built at fuch a Time and in fuch 
a Manner, and that the PlaintifF had not performed the 
Agreement, yet the Plaintiff would recover upon the 
^antum meruit^ though doubtlefs fuch Proof on the Part 
of the Defendant might be proper toleffen the Quantum 
of the Damages, And perhaps in the firfl Cafe put, the 
Plaintiff ought to have oeen fuffered to recover, if there 
had been a Count on an Indebitatus affumpfit ; for though 
an Indtbitatms affumpfit will not lie upon a fpecial Agree- q^^^^ ^^ 
ment till the Terms of it are performed; yet when that Martin, 
is done it raifes a Duty, fbr which a genei^l Indebitatus Fitsg. 302* 
affumpfit will lie. 

And this Point now feems to be fo fettled ; for in an Harris v. 
Aftion where the Plaintiff declared on a fpecial Agree* 9^^ at Win- 
acnt, and alfo on a general InMitatus ajfumpfit, the aa; ^cg?' 
Plaintiff failed to prove his fpecial Count ; and tlxen it 
was objected that he ought not to be allowed to enter into 
Proof of the General Count : But Lord Mansfield fuffcr* 
(d him to go into fuch Proof; and the next Day his 
Lordihip declared in Courts that he had afked Mr. Juf- 
tice Wilmot (who was then with his Lordfhip on the 

Circuit) 
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Circuit) his Opinion on a Cafe of this Kind, which hap- 
pened before him at Launcefton Aflizes, and which had 
been mentioned on the Occaiion ; who faid he did not 
'y recoiled that particular Cafe, but that the Circuit Prac- 

tice, according to his Obfervation, had been on this 
Diflindion ; when the Plaintiff attempted to prove the 
(pecial Agreement, and failed in it, he was not permitted 
to goon the general Indebitatus ajfumpfit. But his Lord- 
ihip faid, he did not approve of that Diflindiion, and 
that his Opinion after the Confideration he had given 
it was, that where the Evidence is fufficient to warrant 
the Plaintiff's Adion on the general Count, ftippofing 
no.fpecial Agreement had been laid in theDeclaraMon, 
ihe Plaintiff fhould be permitted to recover on fucb ge- 
neral Count, though there be a fpecial Agreement laid ; 
whether he attempts to prove fuch fpecial Agreement or 
not : And that Mr, Juftice JVilmot intircly concurred in 
this Opinion. 
Salk. 296. Upon an Affumpfit againfl an Executor or Adminifha- 

tor, the Plaintiff* mufl prove his Debt ; though the De- 
fendant have pleaded Plern adminijiranjit \ for by that 
Plea, though a Debt be admitted, yet the ^atttum is 
not ; and therefore it differs from Debt in which the 
iShow. 81. Plea of Pkne adminijira'vit is an Admiffion of the Debt, 

and therefore it need not be proved. 

Welbur» a^d The Plaintiff cannot upon this IfTue give in Evidence 

Dcwf^r), per ^ Qo^y of an Inventory delivered by the Defendant to 

H^ii G. I*. ^^ Spiritual Court, unlefs it be figned by him though it 

pjft. be figned by the Appraifers : but he may give Evidence 

by Witneffes, that the Defendant had ASets, or if he 

give an Inventory in Evidence, he may fhew the Goods 

were undervalued, (Note, a Leafehold Eflate not fold is 

1 Barnes H^* Affets ad<valorem : And Affets in Ireland are Aflets here.) 

Cr. J. 55- If in the Inventory produced, the Article concerning 

S 'th nd I^cbts did not diflinguifh between fperate and defperate, 

Da^is, 74. 10 ^^ would be fufficient to charge the Executor, with the 

G. 2»'Mid« per T'hole prima /acie as Affets, and put it upon him to prove 

Hardw. Ch. J. any of them defperate, as if the Article were, «* Item^ 

for Debts due and owing, which I admit myfclf to be 

charged with when recovered or received." 

Salk. 296, And in the Cafe of fperate Debts, the Executor may 

difcharge himfelf by fhewing a Demand and Refufal. 
Co. L. 283. If Affets be proved in his Hands, the Defendant the 

Executor may give in Evidence that he has paid Debts to 
the Value, and need not plead it. So he may give in 
Evidence a Retainer for his own Debt, or that the In- 
teiiate before Marriage with the Defendant gave a 

Bond 
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Bond to y, S, conditioned to leave the Defendant 500/. Simpfon aad 
and that fhe retained to fatisfy this Obligation. So if TrcHcr, in .^ 
Adminiftration be granted to a Creditor, and after re- ^^^yr^^^* 
peeled at the Suit of the next of Kin, the Creditor may |[yj.>^ 
retain againft the rightful Adminiftrator ; for where Ad- 
miniftration is. granted to a wrong Pcrfon it is only 
voidable, but it it be granted in a wrong Diocefe it is 
void, and in fuch Cafe there could be no Retainer. 

Note ; If a Man have I'ofia notabilia in levcral Diocefes Salk. 39. 
of the fame Province, there muft be a prerogative Ad- 
miniftration ; if in two of Canterbury and two of Tork^ 
there. muft be two prerogative Adminiftrations, and if 
in one Diocefe of each Province, each Biftiop muft grant 
one. 

Debts due by Specialty arc deemed the Deceafed's Cro. Eliz. 
Goods in that Diocefe where the Securities happen to be (47»«) Godoph. 
at the Time of his Death. But Debts by fimple Contrad E^'^cutwI'le. 
follow the Perfon of the Debtor, and are efteemed Goods 
in that Diocefe where the Debtor reiides at the Time of 
the Creditor's Death. 

The Executor on the Plea of Plene adminiftravit^ can- 
not give in Evidence Debts of a higher Nature fubfifting, 
bat muft plead them ; it. will not be improper therefore 
in this Place to confider how they ought to be pleaded. Bank of Eng- 
Where the Days of Payment in the Condition of a Bond land«ff</Morriss 
are paft the Penalty is the Debt, and therefore the anci- 9 G. a. 
ent Method of pleading them was to plead thenr ftngly^ ' 
and fet forth the Penalty only ; but the common Way 
now is to fet forth the Condition likewife. But where 
the Days of Payment were not incurred at the Death of 
the Teftator, the Executor can only plead the Sum in the 
Condition, becaufe he may deliver himfelf from the 
Penaky by performing it ; and if he refufe or negleA to 
4o it, it will be a DeHfoftavit. But where the Day of 
Payment is paft, though the Executor fet oat the Condi- 
tion in his Plea, yet he fliall recover AiFets to the Amount 
of the Penalty, unlefs the Plaintiff reply per fraudenii • 

and on IftTue joined thereon..prove that the Obligee offered 
to take a lefs Sum than the Penalty, and not more than 
the Executor had to pay. If the Teftator acknowledge 
a Recognizance, or enter into a Statute with Condition 
for the Payment of a lefs Sum at a future Day, it will 
be- a Bar to Debts of an inferior Kind, though the Day 
of Payment be not yet incurred, becaufe it is a prjefent 
Duty, and is on Record, on which Execution xs^ be 
taken out without further Suit ; but a Debt due by Obli- 
gation is only a Chofe in Adion, and recoverable by Law, 
^ndnot a prefent Duty as the other is. 

If 
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Ca.K.B.496. If the Executor plead 20 Judgments, he confefTes Af- 

Salk. 3ift. fets for above 19, and yet at his Peril, he muft plead all 
the Judgments, for otherwife if the Creditor pray Judg- 
ment of Aflets quando acciderint, he (hall not be allowed 
for thofe not pleaded ; and if he plead iivt Judgments, 
and one be falie or fraudulent, and fb found, he is fad- 
died with the whole Debt ; fo if any one be ill-pleaded. 

Cr. J. 35. An Executor pleaded, that his Teftator had entered 

into a Statute which remained in Force and not paid ; 
upon Demurrer, becaufe not averred to be for a juft 
Debt, the Court held the Plea good, for that it (hould be 
intended to be for a juft Debt, and he who will take Ad- 
vantage of the Contrary ought to (hew it. 

3 Lev, 267. ^" Debt for Rent, though the Leafe be by Parol and 

the Term determined, a Bond outftanding cannot be 
pleaded in Bar, for the Contract ftill remains in the Re- 
alty, 

Salk. 3i2» i^ * Judgment being pleaded, and perfraudem replied, 

and IfTue taken thereupon, by Evidence it appear the 
Debtee was willing to take lefs than is recovered, it is 
Evidence of Fraud, unlefs the Executor (hew that he 
had not Affets to pay the fame. 

Mary Shipley*8 Where upon the Iflue of PUne adminiftrtnfii a Vcrdifl: 

Cafe, 8 Co. 134. is found that the Defendant has Affets to Part c^ the 
Debt ; yet Judgment fhall be entered for the wholq Debt, 

^ntandU^'' ^"^ ^^^® ^ ^^ ^^' ^^ ^^"'^ frofriis ought to be as to 
G.li. °" ** ^^* Colb only, and Execution ought to be taken out 
only for fo much of the Debt, for which the Defendant 
is by the Verdidk found to have Aflets. 
Ca. K. B. 411. If aJi Executor fuffer Judgment by Default, it is a Coa- 
Salk. 310. fefiion of Aflets fufficient to pay the Debt, and therefore 
the Sheriff may return a Di^afiavif to a Ft. Fa» if he 
cannot find Goods of the Teftator ; and if the Executor 
do not plead fuch Judgment znd Nut AJ/^ts ultra to tnno*' 
ther Adlion, but admit Judgment to go by Default^ it is 
a Confeifion of AfTets as to that Hkewife. 
Hbb. 178. But a Cognovit A^iionem is not a ConfefHon of AiTets. 

Yelv. 29. Judgment againft B, in C. B, who after Judgment 

enters into a Statute and dies, his Adminiflrator brings 
Error on the Judgment, which is affirmed, and upon a 
Set. Fa, to have Execution, pleads Payment of the Sta- 
tute, and Nul AJets ultra ; and it was holden a» good 
Plea ; for at the Time of the Execution of the Statute be 
could not plead the Judgment in Bar, and therefbre 
Payment of^ the Statute was no De<ua/fa*uft. 
Ayliff and 'T'he Sheriff to a Sci. Fa» having returned that the Dc- 

Ayliff, H. 2 fendant the Executor had wafted, he appeared at thft 
G. I. C. B. Return of the Writ and pleaded Plirn admintftrtrvit, and 

travcrfc4 
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traveiTeJ the Wafting : On Iffue thereon, the Inventory Ante, 
exhibited by the Defendant in the Ecclefiaftical Court 
was allowed to be Evidence AifHcient to put the Executor 
to (hew how he had difpofed of the Goods and Money 
mentioned therein. 

In Stridtnefs, no Funeral Expences are allowed againft 
a Creditor, except for the CoiRn, Ringing the Bell, 
Parfon, Clerk, and Bearers Fees, but not for the Pall or 
Ornaments. 

The ufual Method is to allow q/. 

Upon the Plea of Ne unques Executor Evidence may be i Lev. 236. 
given, that the Seal of the Ordinary is forged, or the 
Adminiftration repealed, or that there were bona notahilia^ 
for they confefs and avoid the Seal ; but Evidence that 
another Perfon is Executor, or that the Teftator was nbn 
compos i or that the Will was forged, cannot be given, for 
that would be to falfify the Proceedings of the Ordinary 
wherein he was Judge. 

If it be alledged that a flmple Contrad Debt is paid, ^ sjjow. 81. 
the very Debt ought to be proved as well as the Payment. 
So if an Executor plead Plene aJminifiraruit to an Adion 
upon a Bond, he muft prove the Debts paid to be on 
Bonds fealed and delivered. But in an Adlion for a fimple 
Contrail Debt on the like Plea, Proof of Payment is fuf- 
£cient> for if no Bond, it is a good Adminiftration. 

Note ; In fuch Cafe the Creditor may prove his Bond, i Raym. 745. 
and the Debt due upon it, and the Payment of it. 

If an Executor plead Plene adminiftra'vit, and thereupon Arnold and 
Iflae is joined, the Defendant has admitted himfelf Exe- Arnold, H. 6 
cuter, and therefore cannot (hew that he only a£led as ^* ^pE^'r 
Agent for the Executor, for then he fhourld have pleaded ^* ^' 
fie unques Executor. But if he give in Evidence a Re* 
tainer, the Plaintiff cannot obje^ that as Executor de/om 
tort he cannot retain, without (hewing the Will and who 
are rightful Executors. 

If a Man brine an . Adion againft an Executor de fin Yelv. 137. 
torft he muft declare againft him as Executor of the laft 
Will and TefUment ; therefore if Defendant plead a 
Retainer, he ought to fhew that the Teftator made him ^^^^^'^ !^^ 
Executor ; and it is not enough to fay that the Teftator ^^^"'^,^* *^ 
made his Will, and that \itfufcepto fuper fi onere Teftamenti 
paid divers D^bts, and retained for a Debt of his own. 
If h^ fo plead, the Plaintiff may either demur for this 
Ctnfe, or reply that he is Executor de fin tort. But in str. iio6. 
Ibch Cafe the Defendant may rejoin, that puis darrein Andr. 332. 

Continuance 
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Continuance Letters of Adminillration have been granted 
to him, for fuch Adminidration will legitimate all inter- 
mediate Adts, and juitify a Retainer. 

Executors are no furthtT chargeable than they have 
Aflets, unlefs they make themfelves fo by their own Aft, 
as by pleading a falfe Plea, /'. e, fuch a Plea as will be a 
perpetual Bar to the Plaintiff, and which of their own 
X R. A. 931; Knowledge they know to be falfe ; as JVir unques Executor, | 
or a Releafe to himfelf. But if he plead a former Judg- 
ment had againft him by another Perfon, and Nil ultra, 
and the Plaintiff reply per fraudemy and it be fo found, 
yet the Judgment Ihallonly be de Bonis Teftatoris. 

If an Executor plead Flene adminifiranjit, and the Plain- 
tiff reply that he fued out his Original fuch a Day, and 
tlfet the Defendant had AfTets then ; and the Defendant 
in his Rejoinder takes Iffue, that he had not Aflets then : 
The Plaintiff need not give in Evidence a Copy of the 
Original to prove the Time of its being taken out, bc- 

1 Sid. 432. caufe the*Defendant admits it by his Rejoinder. But if 

the Plaintiff reply Affets at the Time of exhibiting his 
Bill, nji^, fuch a Day, and conclude his Replication tothe 
Country (which in fuch Cafe he may) ; though the Plain- 
tiff lay his Bill to be exhibited on the firil Day of the 
Term* if in Fadt it were exhibited afterward, the Defen- 
dant (hall have Advantage thereof on the Evidence, fo 
that he (hall not be bound for what he paid before. The 
Difference between thefe two Cafes depends folely on the 
Manner of the Plaintiff's replying ; for in the firft Cafe, 
the Plaintiff alledged*the Time of fuing out the Original, 
as a diftindl pofltive Fa6l, and concluded with an Aver- 
ment ; and fo the Defendant was at Liberty to take Iffue 
in his Rejoinder, on the Time of the Original's iffuing, 
or on his having Affets : But in the laft Cafe, the Defen- 
dant had no Opportunity of putting the Time of exhibit- 
ing the Bill in Iffue ; but was obliged to join in the Iffue 
taken by the Plaintiff, that the Defendant had Aflets at 
the Day the Plaintiff exhibited his Bill, and the Day 
mentioned in the Replication, being alledged ander a 
v/z. is totally immaterial. 

2 Mod. 174. On Flene adminiftravit he may give in Evidence, that 

he was but Executor durante minoritatey that he paid fuch 
Debts and Legacies, and that he had delivered over the 
Refidue of the Tefbitor's perfonal Eflate to the Infant 
when he came of Age, for his Power then ceafes, and the 
new Executor is liable to all Actions. But he will be 
anfwerable for as much as he has waded, and the new 
Executor has his Remedy againft him ;— -but ^msere, 
whether he is liable to other Men's Suits ? In i Mod. 17c- 

It 
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it is faid he is not, bat in 6 Co^ . Packman*s Cafe and 
Latch. i6o. it is faid he is^ and that Teems the moft rea- 
ibnable Determination. 

If an Executor compound with the Creditors, and af- Per Holt Ch. J, 
ter at the Suit of any of them plead Pleue adminiftramty ^^' 4 An. 
Proof of the Compoiition would be conclufive Proof of 
AfTets, and the Court would not fufFer him to give Evi- 
dence of no AfTets. 

"^^ 2 G. 2. c, 24. No Attorney ihall maintain any 
A6tion for Fee until one Month after he ihall have deli- 
vered a Bill written in a common legible Hand, and in 
the Englrjh Tongue (except Law Terms and Names of 
Writs) and in Words at Length (except Times and 
Sums) fubfcribed with his proper Hand. It has been hoi- Salk. 86. 
den, I. That this Ad may be given in Evidence on the 1 Show. 338. 
general Iffue. 2. That it does not extend to the Execu- <>" 3 Jac- >• 
tor of an Attorney. 3. Nor to Bufmefs done in Convey- 
ancing. 

The Court will upon Motion ftay Proceedings till the , Barnca 28. 
Plaintiff has delivered a Bill. 

In a fpecial Afjumpfit the Plaintiff mufl prove his De- i Raym. 735. 
claration exprefsly as laid, therefore if the Agreement be 
to deliver merchandizable Corn, Proof of an Agree- . 
ment to deliver good Corn of the fecond Sort is not fuffi- 
cient: So where the Agreement declared upon was to At Salop^ 1744. 
fell the Plaintiff all his merchandizable Skins, and the 
Agreement produced by the Plaintiff, and figned by the 
Defendant was fb, yet the Agreement of the fame Date 
entered in the Defendant's Book, and figoed by the 
Plaintiff, being to fell all his merchandizable Calf Skins, 
the Plaintiff was nonfuited. 

The JPlaintiff declared upon a Promife to pay fo much D. of Rutland 
Money upon the Plaintiff's transferring fo much South-Sea «'• Hodgfon, P. 
Stock: at the Trial the Note produced appeared to be to Ra^/ciTT. 
pay on a Transfer to the Defendant or his Order; and *^ * *•'* 
this was hoi den to be a Variance, and the Plaintiff non- 
ioited. So where the Contrad declared on was tO' deliver Payne mnd 
Stock on the 22d of Augujf, and upon the Trial the En- Hayes, oa, 
try in the Broker's Book was a Contrail for the Opening, ' ^*' 
though it ^as proved to be notorious that the Books were 
to open the 22d, and the Broker fwore he took the 2 2d of 
^^ufi, and the Opening, to be convertible Terms.-— 
Bat tl^efe ieem rather to be Cafes founded on the Times 
to get rid of South-Sea Contrads, than to be relied on as 
Prmdents in other Cafes. 

A mere voluntary Courtefy will not have a Confidera- Hob. xo|. 
tion to uphold an Affumpfity but if fuch • Courtefy were ^''* !• *^' 
«»?ed by a Requeft of the Party, that gives an AJfumpJit ; 

and 
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and therefore if the .Plaintiff declare, that whereas the 
Defendant had fcionioailv flrijn yf. he required the Plain- 
tiff to labour and do his Endeavour to obtain the King's 
Pardon ; whereupon the Plaintiff did do his Endeavour, 
n;i%, in ridin;j, &c. and afterward in Confideration of 
the Premifes the Defendant did promiic to pay the Plain- 
tiff loo/. it will be gtiod: And note, in fuch Cafe if the 
Plaintiff could prove no Riding, yet any other ciFeftual 
Endeavours according to the Requeil would Ctrvc, and 
if the Confideration were future, that he would endea- 
vour, fo th:it the Plaintiff mufl lay his Endeavour ex- 
prefsly, and the Defendant would not deny the Promiie, 
but the Endeavour, he mud traverfe the Endeavour in 
the general, and not the Riding in the fpecial. And 
this leads me to take Notice of a Diftindlion between 
Promifes upon a Confideration executed, and executory. 

Ibid. In the Cafe of a Confideration executed the Defendant 

cannot traverfe the Confideration by itfelf, becaufe it is 
incorporated and coupled with the Promife, and if It 
were not then in Deed a6led, it is Nudum FaQum^ But 
if it be executory, the Plaintiff cannot bring his Adion 
till the Confideration performed, and if in Truth the 
Promife were made, and the Confideration not perform- 
ed, the Defendant mufl traverfe the Performance, and 

Salk.22. jjQj jj,g Promife, becaufe they are diflinA in Fa£l. And 

therefore the Plaintiff, when he alledges Performance, 
ought to alledge a Place where, and if he do not, tlic 
Defendant may demur for want of a Venue. 

2 Lev. 1-4.. ^^ ^^ Confideration be illegal it will not uphold an Af- 

fumpfit ; as where the Defendant in Confideration of 20/. 

affumed to pay 40.^. if he did not beat J. S, out of fuch a 

Clofe. But the A6k to be done mufl appear unlawfid at 

Winch. 48. the Time, otherwife the Promife will not be void. As 
if J. bring B. to an Inn, and afHrming to the Hoft that 
he has arreiled B. by Virtue of a CommiiSion of Rebel- 
lion, in Confideration that the Hofk will keep B.as a. Pri* 
foner for one Night, promife tofave him harmlefs ; if B- 
recover againft the Hoik for falfe Imprifonment, the Hofi h 

Yelv. 107, may have an A£kion on that Promife againft ^•— Bat , 
where B, in Confideration that the Gaoler would permit j 
^. his Priibner to go at large, promifed the Gaoler to pajr j 
the Debt and /ave him harmlefs ; it was holden a void 

Ante. 122. Promife ; Fidi to the fame Purpofe fFsAh and Btjk0f, anth 

and the Cafes there cited. I 

Hob. 88. Where the Adlion is brought upon mutual Promifes, it j 

is neceflkry to ihew they were both made at the fane p 

Tioie, q 
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Time or elfe it will be NtJum FaSum \ and though the ^^^c 112. 
Promiies be motual, yet if one Thing be in the«^onii. 
deration of the other, a Performance \% neceflary to be 
averred> nnlefs a certain Day be appointed for it ; and 
therefore where A, had given B. a Note for fo much 
Money fix Months after the Bargain, B. transferring 
the Stock, and ^..at the fame Time had given a Note to 
A^ to transfer the Stock, A. praying,. &c. ^.brought 
an Adion, and upon Non AJfumpfit^ Holt Ch« Jufl, ViX 
GuiUball, obliged the Plaintiff to prove either a Tranf- 
fer, or a Tender and Refufal, within thefe fix Months ^ 
and faid that if A. had brought an Adion agaiufl B. for 
not transferring, he muil have proved a Payment or a 
Tender. 

Where in an AJfumpfit two Confidcrations are alledgedjk Cr. T. 127. 
tne one good and fumcient, the other idle and vain ; if 
that which is good be proved it ifufficeth: And although 
he £ul in the Proof of the other, it is not material, 1^-^ 
cauie it was in vain to alledg^ itj; but if both be good, 
bQth mafl be proved. 

Though the Promife alledged be proved, yet if it ap- Cr. E. 79, 
-pear to be made on a dijBFerent Confider^tion than^ is 
mentioned in the Plaintiff's Declaration, it is not f^ffi. 
cient, or if it were made on the Coofideration alledged« 
and ^me other Thing beftde. 

Ex lhid§ pa&o non oritur a&io, and therefore if A. in | k^. ^, j^^. 
Confideration that B, will make an Eftate at will to him, 
promife to pay, ijt is a void Promise, for B, nuy imme- 
diately ci«ter«iiae his Will. 

If m Qonfidej^^tian of a Thjng already done, ivithoif t ' / 

my ^quefl, not for my Benefit, and where I was under / 

BO moral QbUgatiQO to do it, I promife to pay Money,' / 

that i» Uudufm Fa^um^ and void. But if I were under 
a mornl Obligat^n to do a Thing, and another Perfiin 
does it without wy Requefi:, and I afterwards promife to 
^Vfx. tiuit i« good. Therefore where a Pauper was fud- Watfon «• 
cimlj .taken iU, and an Apothecary attended her without Turner, and 
the previp^fi Re/^fl of the Overfcers, and cured her, "J^*^ ^^ 
4Ui4 ;itfterwards th^ Overfeers prqmifed Payment, it was q^* ''^' 
\yf^lifXi good, iw they were under a moral Obligation to 
provide ffr U^ Poor, 

' In Affumpju the Plaintiff declared, that he had deU- cartfa. 89. 
IFttred Gooos to the Defendant, which he promifed to dif. 
jpofeof an4 tp give the PUintiff an Account, &c. the De- 
ieada&t pleaded in Abatement, that he was Bailiff* to the 
Plaintiff to merchandiiEe the fai4 Goods, and that he 
ought to bring Account ; and upoii Demurrer it was 
adjudged that here being an exprefs Promife to account, 

L AffiimpRt 
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Affumpfit will lie as well as Account, and that where-erer 

Sallu'9* one Ads as my Bailiff he promifes to render an Accoont. 

However upon that Occafion, Holt Ch. Juft. told the 

Plain tiff, that when it came to be tried he would not fuf- 

fer him to give all the Account in Evidence, or to enter 

into the Particulars thereof, but that he (honld dired his 

Proof only as to the Damages which he had fuftained for 

Ssdk. 9. not accounting according to his Promife. In inch Cafes 

where Indebitatus Affumpfit is brought for Money received 

ad computanduniy it is neceifary to prove a Mifapplication 

or Breach of Truft; for if a Man receive Money to a 

fpecial Purpofe, it is not to be demanded of the Party as 

a Duty, till he have negleded it or refufcd to apply it 

according to the Truft, and fuch Mifapplication or Breach 

of Truft ought regularly to be laid in the Declamtion, 

but the Want of it will be aided by a Verdift. 

Raym. 112S. Where the Defendant has no Way to come at the 

Cr. J. 432. Knowledge of the Performance of the Confidcration. the 

• S'« Plaintiff ought to give Notice of it ; otherwife where 

there is a Perfon named, to whom the Defendant may 

• - rcibrt and inform himfelf ; as if the Promife be to pay as 

much as J. S. paid, quia ctmfiat de perjona the Plaintiff 

is not bound to give Notice ; otherwife if the Promife be 

to pay to the Plaintiff as much as he fhall have of any 

other. 

' By 21. Jac. 1. f. 16. This Aftion muft be brought 
within fix Years after the Caufe of Aftion accrued ; but 
if the Defendant would take Advantage of the Statute, it 
is n^ceffary for him to plead it, for he will not be per- 
mitted to give it in Evidence on the general Iffue. 
2 Vent. 15 1. If the Defendant plead Non Affumpfit infra fix Amm, 

it is fufficient for the Plaintiff to prove a Fromife to pay 
within fix Years without any other Confideration, for 
the Plea admits a Caufe of Adion before the fix Years. 
Hcylingtfurf So if the Defendant fay, ** Prove it due and I will pay 
"*f ^^ s5k " "'" ^"^^ * Promife with a Proof of the Debt, is fuffici- 
iliss. ' ^"^' ^^^ * ^^^ Acknowledgment of the Debt, or of the 

Salk.29. S. C. Delivery of the Goods after the fix Years, is not in itfelf 
Carth.471. - a new Promife, though it is Evidence of one, as a Non- 
I Raym. 421. delivery on' Demand- is -not a Converfion in itfelf, yet ii 
Owen and g^^^ Evidejnce of a Converfion. But in an Adion by 
WoUcy, Salop, ^^ Executor for Money had and received to the Ufe of 
''^^'* his Tcfbtrix, where upon this Iffue the Defendant was 

proved to fay, ** I acknowledge the Receipt of the 
'' Money, but the Teftatrix gave it to me ;" Mr. Baron 
C/;V^ iiire6kd the Jury to find for the Defendant : For 

fuch 
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(uch an Acknowledgment could not amount to a Promife 
to pay> when he infilled he was entitled to retain. 

In AJfumpfit on a promiflbry Note, the Defendant plead- Yco. Bart, v. 
ed l^on AJfumpfit infra fix Annas : And on the Trial it ""T^* ' ^' 
appeared that the Defendant was Surety in the Note for ^ * 
J. S» and that fix Years were elapfed fince the Note was 
given* but that upon a Demand within fix Years the De- 
^ndant faid, '' You know I had not any of the Money 
** myfelf, but I am willing to pay half of it." The Judge 
was of Opinion at the Affizes that this Promife took it 
out of the Statute, but the Jury foun4 for .the Defendant : 
And on a Motion for a pew Trial, the Court held clearly 
that the Judge was^ right ; -that thi^ Promife was fufficient ; 
and granted a new Trial. 

Ifxhierc befevcr^l Defendants, and they plead ^i0« a Vent. 'S*« 
ajfumpfirunt infra fix Annas ^ Proof of a Promife by one 0:^ ™**^'^™ 
within iiTii Years is not fufficient to charge him, for the offnan^tfir*^ 
Action is joint. If the Defendant. plead iV^x- .4^^)^^ BoWley,H.' 
infra fix Annas ante diem impetratumis brt^is^ an4 (he; ii G. i. per 
Vl^ifitiS tt^ly ^adAffumpfit infra fix Annas ^ viz. fuch;.aEy«« 
Day : Upon Evidence the Plaintiff is not obliged to prove Ante 134. 
the taking out the Original, becaufe there is a particular 
Day. mentioned in the Replication ; but if no particular 
Day be named, the Plain tilF mud protve the taking out the. ^^ 
Original.— There feems but very little Foundation for 
this Diftin6tion ; for though a particulaj* Day. be named 
in the Replication, yet the Plaintiff is not bound to prove 
a Promife on that Day.-^The Maimer of P}eading tp 
avoid.the Nec^ffifty.of proving .|he Original, at the Tria} 
feems to1)e miftaken ; for tp (^ that the^-PlainpiiF fhoul4 
reply that he fued forth his >^rit pii^jfufj^^a £}ay, . an4 
that the Plaintiff .p^Cunifed within fix Yeacs of.that Day, 
and cdnelude . with an Averxn/^nt |^ . anci tljen the ppfen« 
dant is at Libertjr ^p take Ifia^ in. his, Rejoinder, oi^ tha 
Time of the Writ's .being fued out, or on the Promife 
being made within fix. Years of the Time mentioned, they 
being alledged iri ^.Replication as./^wo' di^d !^a£ls ; 
and when the Defendant takes liFueoa one of. thofe Fads, . 

he admits the other to .be- true, . .and confeqi^ntly ^it; ^need 
not be proved. 

The Defendants: were Executors of the Sxecutor of W, Cotes.^vt Hairis 
W,'zoA in an A&iqnof AJum^t, pleaded iViwt AJfumpfit u^\\ Sittings 
'infra-fix^ Annos\ thp Plaintiff repU^ that. jOn the 3^ at Guildhall, 
7w. 28 G. 2. he fued out a Bill oLMiddfifix ag^inft '^'"^9 * ^^ ^• 
the: Defendants, and that the Teflat^r^ in . h^s '^Jjife-time ^J^yburn, Tr. 
prqmifed to pay the Demand within fix Y«ars before 19G. 3. K. B. 

,. L ^ . the 
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the Bill of Middlefex fued oat.— The firft Item in the 
Bill whereon this Demand arofe, was in 1746, and all 
the Items except the lail were above fix Years Handing 
before the Bill of Middlefex fued out. Mr. Norton in- 
filled for the Plaintiff, that the laft Item being within fix 
Years, and this being a current Account, never liquida- 
ted, fhoald draw the former Itenls oat of the Statute : 
But Denifin J. held that the Clauie in the Statute of Li- 
mitations about Merchants Accounts extended only to 
Cafes where there were mutual Accounts, and reciprocal 
Demands between two Perfons : But if there were only a 
Demand hj A. againft B. in the common Way of Bo- 
finefs, as by a Tradefman on his Cnflomer, thoit caniiot 
be called Merchants Accounts : And he was ytvf clearly 
of Opinion that in this Cafe, the Stitute was a Bar to 
all Demands of above ^x Years Handing. 
Greea v. Crai^ If an Executor bring AJfumfJit on a Promife made to 
?*ii? -^i^-^* his Teftator, and the Defendant plead that he mfde no 
Salk. MS^. Prbmife to the Teflator within fix Years 5 if Iffue be 
joined thereon, a-Promife to the Execator within fix Years 
. •' will not maintain the Adion. 
Cawer and If an Execotor take out proper Procefs within a Year 

James, Tr. 15 after the Death of his Teflator, if the ^ Years were not 
G. 2. c. B. Ij^^^j jj^^j.^ ^j^^ Death of the Teftator, though thev be 

lapfed within that Year, yet it will be fufficient to take it- 
out of 21 ynf. I. r.. 16. by the Equity of Seff, 4. 

Fitx. 289. So if an Executor bring AJfumpJUj but die before Judg- 

ment, and tHe fix Years run, his Executor maj notwith- 
ffamding bring a ^efh Adion, fo as hk bring it iii a rea- 
Ibrtable TittKf, ^icH is to be difctifled at the ]!>ifcretion 

Fits. 8z. of the Juftices ttfkmihe Circumftanees of the Cafe. And 

iipte ; Though Aptmpfit be not witkin the Letter of the 
Proviib 'df 2t Jac. i. which excepts Perfons beyond 
Seasl yet It 18 within the Seoity of it ;^ therefore where 
the Plamti^' replied to the Plea of if on Affkmffii infi-a kx 
Annos^ that he was beyond Sea till foch & Time, after 
which he brought Ihe Adion at fuch a Day, it will be 

I Show. 98. good. But the Plaintiff would not have been excufed by 
the Defendant being beyond Sea before the Statute 6f the 
4 W 5 Ann. 

Sattu 4st.- AJTumpfit in Ccfnfideratiorn thit the Pl&intiiF at the De- 

fendant's Reqiiefi would receive A. ind B. ut Ho/^it€s and 
. . diet them, the Defendant promifed to pay; TheD^fen^aM 
pleaded N<m Affkmpfit infra fex Annot, and on Demtintr 
It was holdcfn'to be ho Plea, for it is not mateiial W^ 
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the Promife was made if the Caufe of Adioa be within 
fix Years^ therefor^ the Plea ought to have been ASio 
9CU accrtvit infrd/es; Annos. 

If an A^ion be properly commenced in an inferior Cawer and 
Coart within the ^ Years, and the Defendant remove Ja^cj, Tr. 
it by Ha. Co. to the K. B. the Statute will be no Bar '+ ^* *• ^* ^* 
though the iix Years be elapfed * before the Removal. 
And note ; A Capias is good without an Original, as J^ctcalf and 
well as a Latitat without a Bill of MiddUfex. And ^ ,^"^^1 ^' 
Latitat fued in the Vacation will by Fidion of Law fave Lambeit'v. 
the Limitation of Time, unlefs the Defendant in his Re< Whitdy. £• 
join<h:r fct out tlie very Day on which the Latitat iflued. '760. K. B. 
— If the Plaintiff would take Advantage of fuch Procefs, * ^"y™- 434* 
he mud {hew that he has continued the Writ to the Time 
of the Adtion brought and muft fet forth that the ir& 
Writ was returned : For if the Defendant plead Non A/- 
fitmpfit infra /ex Annas ante Exhihitionem Billet and Iffue 
he taken thereupon, he cannot give the Latitat in Evi* 
deduce ; /or a Latitat m?.y either be the Commencement 
of the A^iion, or only Procefs to bring the Defendant 
mco Court ; and as Procefs it may be fued out before ^q^^ ^^ 
the Caufe of Adion accrues : As where the Defendant Newton, Tr. 
pleaded a Tender before exhibiting the Bill, the Plaintiff 19 C* x. 
replied a Latitat fued out before, the Defendant r^ejoin- . 
ed Ncft Affimffit before fuing out the Latitat , and on 
Deniarrei- Aad Judgment. 

In an Indebitatus Affumpfit on a Promife to pay on Ca. K. B. 
Demand, the Defendant pleaded l^on Affumpfit infra fix 444* 
Jnnos ; the Plaintiff demurred, becaufe the Plea fliould 
have been, that th^re had been no Demand within fix 
Years, or Non Affnmpfit infra fix Ann^ after Demand, 
fiat the Court held that an Indebitatus Affmnffit fhews 
a Debt due at the Time of the Promife, and therefore the Powcl and 
Plea good ; bat if the Promiie had been of a collateral Pierce, Mie* 
Thing vi^ich would create no Debt till Demand, it might 4^-^* '* 
beotherwife. In fuch C«fe the Plea is quod AQh n^f 
accredit infra fix Annos* 

Where a meire Daty is p^rpmifed to be paid on R,eqaeft, x Sauad. 33. 
a in Confideration of lo/. lent to the Defendant, hf i.9fir. 88«. 
pimniied to pay it oR.Requ^, there no ^ual Reooe^ ^* ^* 
ttheceffary, but the bringing the A^on isj^f afuffici* 
m. Demand. But it \% ctherwife on it PfomUe topay % 
ttdlateral Sum on .Aeqi^ft; .«9 where tbej^fi^d^t pro« 
mifcd to pay 40I. on Requeft if he- did not per(cyrm ap o* t 
Atfard, thece an aftnal Hequeft \% neceffiuy^ and «Qufl -'* ^ ^* 
be fet forth in the Declaration, and f^iuf nfmftus wiU 
wtiorvc. ,. I i; 

Ti^ Defendant may in Ihls Adion (whether it be a ge- , |^, ^^^ 
Beral or ijpecial Affumpfit) upoA the Pica of N$ii Affiimpfitt 

L 3 wmch 
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which is the general IflTue, (for if the Defendant plead 
Not Gailty the PiaintiflF may demar, thoagh if Ifibe be 
joined thereon and a Verdid for the Plaint^, it cannot 
be moved in Arreft of Jadgment) give in Evidence any 
Thing which proves nothing dae, as the Delivery of 
Corn or any other Thing in Satisfadion, or a Releafe ; 
{o he may give in Evidence Performance. And though 
in Fit%, 2iT\K Freeftotu, i Mod, 210. a Diftin&ion is taken 
between a general and i^cizX* JJumffity and it is faid 
that in the laft Cafe Payment or any other legal Dif- 
charge mnfl be pleaded, yet that DifHndion is not Law ; 
but in both Cafes the Defendant is allowed to give in 
Evidence any Thing that will difcharge the Debt ; fo he 
may give in Evidence an iifurioas Contrad, becaofe that 
makes it a void Promife. 

Note ; That a Promife before it is broken may be dif- 
charged by parol Agreement : But after it is broken it 
cannot be difcharged without Deed by any new Agree- 
ment, without Satisfadion. 

So he may give in Evidence on the general Ifiue, that 
he was an Infant at the Time of making the Promife. 
For the Gift-of the -Adion is the Fraud and Deloiion 
that the Defendant has ofiered the Plaintiff in not per- 
forming his Promife, and therefore whatever goes to mew 
there was no Contrad, or that it Was performed or re- 
leafed, or that there was no Confideration, wt% to tbe 
Gift of the Adion, becanfe there coold be no Delofion or 
Fraud to the Plaintiff at the Time of the Adipn brought. 
So he may give in Evidence that the Plaintiff has a Part- 
ner, for then it would not be the fm% Contrad ; or that 
the Promife was made by him and another jointly; 
though in Regard to this there has been fome Latitude of 
late m the Condud of moft Judges, who will not nonfuit 
a Plaintiff onfuch Evidence, unleife it appear clearly that 
the Plaintiff knew there were more Partners- than he has 
brought his Adion againft, for he .gave Credit only to 
iiich, and therefore the Latkr may well raife an Affumpjh in 
them only. And in a late Cafe, where two Perfons were 
Partners, and the Plaintiff dealt with them as fuch, 
and intitl^ his 'Account '♦ QoltlS ^hute^^ bat brought 
'his Adion agannft 'One only, and was -nonfuited at the 
Affizds ; the CoUrt iet afide the Nbnfuit, and granted a 
fiew TriaK --■ i* ■• ^ * . ' . 

Meters of Law that do not go to the Gift of the Ac- 
tion, bqt to the-Pifcharge «f it» are to be pleaded, as the 
Statute of Limitations. So if a lefs Sum be paid before that 
•''' -* '' ' - • iTimc, 
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Time, becsaTe that is not aPeribrmsnce whichdeftrctjri»I*T. 8i. 
the Being of a Promifc, but a collateral Agreement that 
Ibpplies the Periormance of it: but fnch Evidence may 
be given in Mitigation of Damagei. 

la JndibiKiiiif J^uiHpfit for Goods fold, the Detendant Knighton' 
pleaded Non AJ^umffit, and gave in Evidence that he be- Cm per 
came infclvent, and that the PlaintiiF and his other Cre- ^f"^"". ^^ 
ditors figned a Letter of Licence to anthorize him to re- ,6gj_ '" " 
cover Monies due to him, and after that having Notice of 
all that he had i'ecovered divided it, and by Agreement 
took 4^. in the Foand, and the Plaintiff and other Credit 
tors figned a general Reteafe to the Defendant ) the Plain- 
tiff pretended that the Defendant gave him a Note proi 
mifingto pay the entire Debt, if he would fign the Re- 
leafe, and produced the Note. But it was holden that 
the Releafe was good Evidence for the Defendant on the 
JV«« Affampjit in this A^on, and that the Plaintiff ought 
to dedare fpecially upon the fpecial Promife, 

Proof that the Plaintiff was a Bankrupt at the Time of HofluDim' 
the Work and Labour done, would be faScIent to nonfait Dtwar. HU. jt 
him. C.2.C.B. 

If A. give a Letter of Attorney to B. to receive Money Ci. K. B. 4094 
from C. and after bring an Adion againft C. C. cknnot 
give in Evidence (othertvife than in Mitigation of Da- 
mages) that he has paid the Money to B. lince the Aftioii 
brought, lor the bringing the AAion is a Revocation of 
the Letter of Attorney. 

J. being indebted to B. indotfed a Bill of Exchange Sdk. i34- * 
10 him, and afterward on Affumpfit bronght agaitilt Him 
by B.. gave it in Evidence^ ana that it had laid fo long 
in his Hands after it was made payable ; but this was dii^ 
allowed, becaufe a Bill fliall never go in Dilcharge of a 
precedent Debt, except it be fo agreed ; though not ap- Griffith mi 
plying for Payment in a reafonabte Time, feems fit to Pope atG. 
be left to the Jury as Evidence of fuch Agreement. "»" '698. pet 

B. brought an Aftlon for Money had and received a- qS''^L ^' 
gainfi A. and A. gave in Evidence the Payment of 10 j^^j^i'j^p^ 
Guineas to the Secretary of a foreign Minifter for a writ- Atdrworth'i * 
ten Proteftion for B, and likewife his Joumies and Ex- Citie, Reading 
pences in getting it, Mr. Baron Clarii £reded the Jury, >749. 
that in cale they believed the Ap|dicatioQ for this Prater 
lion t^ be by the Order of the Hainiiff on his own Mo- 
tion, to allow thefe:.Sum9,in the Acconnt, bnt if they 
thought the Advice to get fiich Protiiflion came &om the 
Defndant, then to allow him nothing ; and accordingly 
the Jury, who knew the Defendant to be an artful de- 
figning 
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£gning Fellow, and the Plaintiff' an ignorant yoang Mao* 
who had been drawn into the Difficulties he was ondcr Xrf 
the Defendant who a6led as an Attorney for him, ^ave 
a Verdi^ for the Plaintiff without allowing the Defen* 
dant any Thing on that Account. 
Salk* 279* One lends an Infant Money, who employs it in paying 

for NeceiToriesy the Infant is not liable ; for it is npon 
the Lending that the Contrad muft arife, and the Infant's 
applying the Money afterward for NcceiTarics, will not by 
Matter txpoftfa£to intitle the Plaintiff* to an Adion; but 
Ct« K. B* 197. perhaps if the Plaintiff* prove that the Money was lent 
to buy NecefTaries with, and that it was laid out accord- 
ingly, he would be intitled to a Verdid. 
Cr*J.494« Jjfumpfit for Goods fold, the Defendant pleaded Non- 

age, the Plaintiff replied they were pro nectffarU 'viBuit 
apparatu ad MMnulentionem familia Ju^e ; the Defendant 
rejoined that he kept a Mercer's Shop at Shre^vfituy, and 
bought thofe Wares to fell again, and traverfed that he 
bought them pro neceffkrio^ l^c. and Demurrer thereapon ;. 
and per Cur* .• This buying for the Maintenance of his 
Trade, though he gain thereby his living, fhall not bind 
him, for an Infant Ihall not be bound by his Bargain for 
any Thing but for his Neceflity, «p/k. Diet and Apparel 
or necelTary Learning; fiut Mr. Baron Clarke in fuck 
an Adion before him, where the Defiendant gave his 
Non-age in Evidence, it appearing he had beeh let up in 
m Famr, and bought the Sheep of the Plaintiff in the 
Way of farming, diredled the Jury to give a Verdift for 
A* the Plaintiff*, and faid he thought the Law ought not to 

put it in the Power of Infants to impofp upon the Reff of 
the World* And the Scotch Law is agreeable to this De- 
termination. Fide Erfiine^s Principles, /. i. fr/. 7./ ai^ 
Str. 10(3. However, in the Cafe of JVywall and Champion at Guihl* 
.hall, Lee, Ch. Jutt. would not fuffcr the Plaintiff to vp* 
cover for Tobacco fent to the Defendant, who fet up a 
Shop in the Country, he appearing to be an Infant; for 
. the Law- will not fuffer him to trade, which may be his 
undoing. 
Evefyn,£art. «r. A Copyhold Eflate devolved on the Defendant when 
Cbich^ler, B. he was an Infant of fix Years of Age : A Fine was sS" 
^*R^1°* 5 G« feifed, and he was adnutted to the EiUteon his coming 
3. iJ«it. J717. ^ ^^ j!J^S<a^y& was brought for this Fine, and upon 

the Cafe rderved tlie Queftion was. Whether Afimpfit 
fMwld lie for the ^ine, which thee Jury found to be a 
rtafonabk oAe? The Court Jield clearly that the 

Aftiofir 
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Adion lay: And ftr Tatti ^uft. .if Aftmfjit Ind b«e« 

brought agaioft the Infant dariog his Mioon^, it woal4 

have Itio. Debt in this c>fe nay not lie ^fdnft m In- 

hnt( beeanfe be cannot wage his Law; bot if an lofutf 

»kc a Leafe for Years and hold, he maybe charged , Bsttr. (a. 

in Debt ka that Rent. If an Iqftnt be bound for Ne. 

»flarici, afirtieri he it Itu' an old Fine, which is necel^ 

fair tointitle hiai to receive the Renu and Profits of Jus 

Bftate, tWtoat 10 |>rovJile Keceflvies. But in tihjs Ca^ 

it is clear beyond all Doubt, as he iiu con&nned titp 

CoattvA by hii Enjoyment fince be came of Age. 

Lord Saeam in his Maxims to iUuArate his eigbleentli 
Role, ' " Ptrfima tmJMMBa trfuip^ratur iatertji fropri*," 
lints that if one mider Age contrad for the Nurfing 
at hit lafffiil Child, the Contra^ is good, and fh>ll not 
be avoided by Infancy. 

St> NeneSaries for an lofent'i Wife ar« Neceflaries for Str. iM. 
buB, kt if provided only is Order for the Marriage, be 
ia not ckargeable, though (he nfe theai after. 

Bat tlhonrh a Pramife by an Infant will not bind him 
unleCi Iw NecefTafies, yet be (hall tilce Advantage of any 
Promife made to him, although the Confideration for 
fuch Promife were the Infant's Promifc; as in the Cafe 
of Hell and }Vard, where the Plaintiff an Infant reco- Str. 937. 
vered in an Aftion on mutual PromilTes of Marriag^e. 

And note; If Goods not Neceflarics be delivered to Str. 690. 
an Infant, if after ftill Age he ratify the Contra^ by a 
Promife to pay, he is bound. 

An Infant boaght a Chariot arid Ijorfes, and witliin Capper and 
Age gave a finale Bond for the Money, and afterward at i^*"""^ 
Ml Age promifed to pay. In an Afiion of Affumpfit this , b.'k. ' 
Maner was foand fpecially, and the Court were m Opi- po^ i^t. 
Tivaa that the Contract was fo extinginftied liy giving the 
Bond, that it did not remain fo as to be a ConJideration 
for this Pjonife at iittl Age, aodgave Judgmentfiir the 
Defendant. 

Ai it is very common in AffitmfJU for the Defendant te 
plead Hin Jffumffit as to Part, and a Tender as to 
tlieReft, it is proper to be known that upon fuch an Iffne 
it 19 fafiiciBnt for the Defendant to prove a Tender. of ihje 
Money in Bags, or untold, for it is the Receiver''3 ]Bufi' 
Deli .10 tell it ; but if tlie pefendant fay, " Here I am < c*. uj. 
ready Noy 74. 
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ready to pay yon, " and yet hold the Bags all the Time 
bnder his Arm* it would not be a good Tender. 

And note ; That a Tender cannot be pleaded after an 
Imparlance, nfilefs within the firft fbar Days in Term, 
except under particular Circamftances the Court give 
leave (b to do ; as where the Writ was returnable in 
Eafier Term and Declaration not delivered till the Day 
before the Aflbign Day of Trtnityt and the Defendant 
lived in Sbropfiire, fo that the Agent could not get In- 
ftruAions in Time. 

Where there is no certain Time in the Promife for 
the Payment of the Money, the Defendant is to be 
always ready to pay, and when he pleads Smfer Pmrmas 
the Plainti^ moft in his Replication (hew a fpedal 
Requeil and Refbfal, if there be any, for the Jtequeil 
laid in the Declaration is not material nor traverfable* 

Note ; the Jury may in thi» A£Boa, if they -fee Rea- 
ion, give lefs Damages than are proved: as foppcfe i 
Promife to pay for an Horfe a Farthing a Nail, doubling 
it each Time ; or a Promife to pay loool. if the Plaintiff 
cured the Defendant's Eye, or fuch like. 



CHAPTER III. 



Of the ASion 6f Covenant. 
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THERE is no fet Form of Words neiceflary to te 
made ufe of in creating a Covenant, and there- 
fore any will do which (hew the Parties Concurrence to 
'the Performance of ja. future A6t; as when a Leflee 
covenants to- repair, *' Provided always and it is agreed 
that the LefTor ihould find Timber,'' this make|s a Cove-» 
nant on the Part of the Leflbr. 

Though Covenant lies on a Deed-Poll, as well as 
on a Deed indented, yet the Parties muft be named 

therein ; and therefore if upon Oyer the Deed appear to 

be 
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be only that the Defendant promifed and engaged himfelf 
to bring in the Body of J. without faying to the Plaintiff* 
no.A^on will lie. 

There are fome Words which of themfelvcs import no 5 Co. 17. 
exprefs Covenant, yet in certain Contracts amount to ^"^-9^ 
fuch, and are therefore Covenants in Law ; as where a |^ aVI.^^' 
Man leafes Lands for Years by the Words concejjiot demifi, 
if the.Leifee be evided he may have Covenant. So if an 
Alignment be made by the Word Grant. So the Words 
jieUing and paying make a Covenant for paying of Rent. 

But if a Man leafe Goods by Indenture which are evided ^ Co. So. b. 
within the Term, yet the LeiTee fhall not have Coveaanty Owen 104^ 
for the Law does not create any Covenant upon fuch per- 
ibnal Things ; and therefore in the Cafe of a Leafe of a 
Hoafc with the Goods, it is ufual to make a Schedule of 
them* and have a Covenant from the LeHee to redeliver 
them at the End of the Term ; for otherwife the LeiTor 
can only have Trover or Detinue. 

Covenant will lie for a Misfeafance, but not for a Non- i Saund. %%i* - 
feafance ; as if a Man grant a Way, and after flop it, but 
it is otherwife if he let it go out of Repair. 

If A. for a valuable Coniideration promife by Deed not i R. A. 517* • 
to do a certain Thine, Cafe will not lie, but Covenant ; 
as whece A. recovered a Debt againfl B. B, paid the Con* 
demnation, upon which A. releafed all Adiions, Execu- 
tions, Effr. by Deed, and by the fame Deed proipifed to 
difcharge all Writs of Execution agaiitf); B* upon the faid 
Judgment. 

If the Covenant be joint, yet if the Intereft be feveral, Dy. 337. ■ 
the Covenant fhall be taken to be feveral, and though the 5 ^^* *9- 
Covenant be joint and feveral, yet if theinterefl be joint ' **"»<*• 'S5» 
the Adion mufl be fo too : As if A. covenant to do an A&. 
for the Benefit of B, and Z). and enter into Bond to them 
et cuilibet eorum for Performance, the Intercfl being joint 
each cannot bring a feparate Action ; but two may bind 
tiiemfelves jointly and feparately to pay' Money, and the 
Obligee may fue which he pleafes. 

If feveral covenant jointly and feverally, a Defeafapce Ct.K«6. 552* 
to one is a Defeafance to all ; but in fuch Cafe if A, cove* 
nant that he will not fue B. yet he may flill fue the Reft, 
for though a Covenant that is a perpetual Bar, to avoid 
Circoity of Adion, is conibued a Releafe, yet it is not fo 
in its Nature, and therefore where he has a Remedy left 
againfl the Refl, it fhall be condrued a Covenant and no 

more* 
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more. So two Deeds made at the fame Time between the 
fame Parties, that have not a Reference the one to the 
other, Ihall not be conllrued to be a Defeafance the onecf 
the other. 

And note, that in Cafe of Leafes for Years, the Defe- 
afance may be after the firfl Deed, but it would be other- 
wife in Caie of Freeholds of corporeal Inheritances. 

Indenture between Rolk and another of the one Part, and 
Yate of the other Part, among other Covenants ode wu 
thus : ** It is agreed between the Parties, that Yate (bdl 
'* enter into a Bond to pay R^lle 160I. by fuch a Day," 
Rolle died, the Money not being paid, his Executors 
brought Covenant againft Yate ; and the Court held that 
he who furvived ought to have the Adion. 

If in Covenant* againft two there be Judgment by De- 
fault againft one, and the other plead Performance, which 
is found for him, the Plaintiff" ihall not have Judgment 
againil the other. 

If two Men leafe for Years, and covenant that the 
LefTee fhall enjoy free from Incumbrances made by them, 
- this fhall be taken to be feveral as well as joint. 

Note ; If the Covenant be joint, and the Adion brought 
only againfl one. Advantage muft be taken by pleading it 
in Abatement. But where it is brought by one CoYenan- 
tee where there are feveral. Advantage may be taken of 
it without pleading it in Abatement by craving Oyer, 
and demurring generally. — Note, Tenants in Cooiinoa 
ought to join in the Adlion of Covenant for Rent. 

A. covenants that B, fhall ferve />. as an Apprentice 
for feven Years and dies ; if B. depart within the Tern, 
Covenant will lie againft the Executor of A. though not 
named. 

Covenants real, or fuch as are annexed to Eftates, fhall 
defcend to the Heir of the Covenantee, and he alone fhall 
take Advantage of them . As where the Leflee covenants 
with the Leffor, his Executors and Adminiftrators, to re- 
pair, the Heir of the LefTor may have Covenant, thong^ 
not named. So if A. covenant to make a new Leaie to 
J. S. at the End of the Term, J. S. dies before, Ws Exi 
ecntor may bring Covenant, though not named. 

Where the Plaintiff declared, that the Defendant MA 
to the Plaintiff's Teftator certain Land, and covenanted 
with him, his Heir^ and Affigns, that he fhonld enjoy 
tigainfl him and Sir P, Fan/are, and all claiming nnd^ 
tHem ; and afligned for Breach, that one claiming under 
Sir P. Fanlore ejeded his Teflator^ it was obje^ed, that 

the 
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the AAion oagiht to have becD brooghi by the Heir or 
Allignee. But it was holden that the Eviftion being in 
th« Liie-time of the Teftator, he could not have an Heir 
or Aflignee of this Land, and To the Damages belong to 
the Executor, thoagh not named. 

The Affigiice of a Term is bound to perform all the 5 po. >«. 
Coveoanti which are annexed to the ElUte, fach aa to ^'>'<'- M< 
pay Rent, repair Hoofeit i^(. bat if the Lefiee covenant 
to build a Wall upon the Premifes, it ihall not bind the 
AfSgnee unlefs be ht ncpreisly named in the Covenaati Sdlc 199, 
■tad though he be named, yet if the Covenant were ^''"- '*?•• 
broken bcibre the Affignment, he Ihal] not be bonnd. 

^. leafei to B. who covenants to repair, and affigm to Cutb. 319. 
y. S, who dies inteftate ; the Leflbr may bring Cove- 
natit againft the Adminiftrator of J. S. and declare 
igainft him as an AfligDee, 

If the Le&e covenant to repair dr pay Rent, and Cr. J, joj, 

Jrant over his Term, yet Covenant will lie againlt him or 
is BxecDtors, though the Leflor hare accepted Rent 
from the Affigiiee. 

So ai^ Affignee who affigns over is liable to Covenant JonJan md 
fca the Rent incurred during his Enjoyment, and if Co- Cowel, 9 o. ». 
venaat be broaght, he may plead tirat before any Rent ' ^' *'5- 
WIS dae he granted and afligned all his Term to J. S. sJk, 8^' 
who by Virtoe thereof entered and was polTcfled ; and 
this will be good Dlfcharge without alledging Notice'of LckeuxmJ 
the A£gnnent, and the Affignment will be good thoueh Nifb, per La, 
made the D«^ before the Rent due to a Prifoner in the G;"ildli»ll. 
FiMt nor can the PtaintiiF take any Advantage of it by ^^ '^'M- 
replying ^^roW/M, unlefs he can prove a Truft: Itwas Sait. g,.' 
the Le&r's own Fault and Folly to take the lirft Afiigtiee Cuth, yjj. ■ 
for hia Tenant, )K>r is he without Reme^. for he may 
bring Covenant againfl the Leflee, or diftrain upon the 

As the Affignee Ihall be bound by a Covenant, which 5 Co. 17. 1>. 
nms aJong with the Land, fo Ihall he take Advantage of 
it. If a Man leafe La»d to another by Indenture, this 
Covenant in Law will go to the AlSgnee of the Term. 

tf ^iH.%.t. 34. reciting,' Whereas divers had Lands, 
Minora, Vc, for Life or Years by Writing, containing 
certain Conliderations and Agreements, as well on the 
fartigfthe Leffifees and Grantees, their Evecoiors and 
Afigna. as Oft the Part of the L^brs and Grantors, 
tell' Hein «lA Succellbra : And whereas by the Com- 
Mh Law no Snsnger to <ny Condition or Covenant 
conid 
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could take Advantage thereof: It is enafled^ that all 
Perfons, their Heirs, Succefibrs and Affigns, which have 
or fhall have any Grant of the King of any Lands, 
Manors, l£c. or any Reveriion thereof, and alfo all other 
Perfons being Grantees or Affignees to or by the King, 
or to or by any other Perfon or Perfons, and the Heirs, 
Executors, Sacceflbrs and A£igns of every of them, 
fhall and may have like Advantage by Entry for Non- 
payment of Rent, or for doing Wafte or other For- 
feiture, and the fame Remedy by Adion oply for not 
performing other Conditions, Covenants and Agreements 
contained in the faid Leafes, againft the Leflee and 
Grantee, their Executors, Adminiforators and ABigos, 
as the Leflbrs and Grantors, their Heirs or Succeflbrs 
ought, (hould, or might have had at any Time or Times; 
and by the fame A£l all Farmers, LefTees and Grantees 
for Years, Life or Lives, their Executors, Adniini^atOES 
and Affigns, (hall and may>have like Adion and Remedy 
againft dl Perfont their Heirs, Succefibrs and Affiens, 
which, by the Grant of the King or other Perfons wall 
have theReverfionor any Part thereof,, for any Condition, 
Covenant or Agreement contained in their Leafes, at: the 
Leflees or any of them might or ihould have had againft 
the Leflbrs and Grantors, their Heirs and Sncc^ors; 
Recovery in Value by Reafon of any Warranty in Deed or 
in Law only excepted. 

Co. L. 215. ^^ ^^ plain, this Ad does not extend to Gifts in Tail, 

nor to a Grantee by Fine till Attornment, for it muifc be 
intended of fuch Affignees only, as have had all Ceremo- 
nies by Law requiiite. 

Ibid. The firfl Claufo extends to Grv&tees of Part of. the 

Eftate of the Reverfion, but not to Grantees of the Re» 
verfion in Part of the Land. ^ , 

1^. . Whoever comes in by the Ad and Limitation oJF. the 

Party, though in the Poftt is a iiifficient Grantee within 
this Statute, but it does not extend to fuch as come is. 
merely by Ad of Law, nor to him who is in of another 
Eftate. i 

Moor S76.C0. The Grantee fhall not take Advantage of a Condition 

L. X15. Cr. J. before lie has given Notice to. the Leffee, though henu^ 

476. Co. L. Qf a Covenant. 

**5- «»• The Words, <« other Forfeiture," fhall be taken. fe 

other Forfeitures like to the Examples there , put, ai» 
Payment of Rent, or doing Wafte, which are fbr tk 
Benefit of the Reverfion, and therefore Conditions for 

1 Saund. 237. Payment of any Sum in grofs. Delivery of Com, lie. 
are not within the Meaning of this Ad, The Privity 

of 
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if Afiion is transferred, and it may be bfoughr in the 
Coantry where the Covenant was msdet a«-well as where 
J>e Land lies. 

CoTenant by the ASgnee <tf the Xeflbr a^nft the Lef- > Shuw. 1 34, 
^e after his Affignment, .and after Acceptance pf Rent 
From the Aflignee, it is good within the Statate. 

It was formerly holden, that the Surrenderee of a Copy-Cr. J. J05. 
hold was not an Affignee within this AA: But the latter G>ll>-Trin. iSi. 
C^ have holden otherwife. Cwth. 105. 

Stlk. iSj. 

^■' 3 Le>- 316. I Show. 2i|4. 4 Mod. to. Skin. lg6, 305. 

All Corenajits are to be taken according to the Intent Cr. E.r- 
of the Parties ; as where the Condition of a Bond was to ' ' 
ielirer to the Plaintiff ao Obligation (in wMch he was 
bound to the Defendant) before fuch a Day;' iftheDefen- ' ' 
dant fue the Plaintiif on the Obligation apd Tecover, and 
aftermrd befbre the Day deliver the Obligation, it will 
not be a Performance. But if^. be bonnd^co B. that his 
Son (then being /«/>'•> tanut rtihiUt) ihonld before fnch a 
Day marry B.'i Daughter, and he does marry her accord- 
ingly, and after at the Age of Coilfent difa^ees to the 
Mamage, vet the Covenant is perfortned. . But if there 
be any DoDDt on the Senfe of the Words', filch Conftraaion 
fhall be made as is moft Rhirig againfl the. Covenantor. ' ^^' '*^* 
Therefore if ^. coxehqnt with B. thattf '£/ ,marry his 
Daughter, he will par him lol: prr ^nmV'withont faying 
tor bow long, yet it fliall be !for the Life of £. and not for 
one Year cmly. 

A Covenant for quictEnjoTment, (hall notbeConftraedHoli, 34. 
to extend to a wrongful Eie^oent By a Stlrati^er, nnlefi 
fo exptefled. ■ j e , 

If A. grant a Rent Charge to B. for the Ufe of 7. 5. 1 Mod. ijg. 
bahiu/im » B. bis Heffs ami Affigns to the Uie of 7. S. 
and covenant with B. to'pay to dieUfe of jf^S. if the 
Rent be behind, B. may have CovenJuit. 

Where a Man covenants not to do an A^ or Thing Silk. 19I. 
which was lawful to do, abd an A£t bf Parliament comes 
afVef and compels bim to do it, the Statute repeals the 

Covenant. 

So if a Man covenant to do a Thing which Is lawfiil. 
ind an Ad cones to hinder him from domgitV the Cbve- 
ntnt is repealed. But- if a Man covenant not tp do a 
Thing which was the'n onlawfnl, and an AA come and 
nike it lawfiil, fnch Ad dbet not repeal the Covenant. 

" -• -■ ■■ ■ ■■. If 
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I Salk. 309. If the principal Thing to be performed, a9 tbe ConFcy- 

ancing an Eilate, &c. be void, further Covenants which 

I Salk. 199. are relative and dependant thereon, are fo likewxfe ; but 
where the Coveaants are diftin^l and feparate* it is oot 
material whether an Eftate pafled or not ; as a Covenant 
for the Payment of a Sum of Money. 

For the better underdanding what .(hall be faid ta be a 
Breach of Covenant, and how far it is nece/Tary to fet it 
forth in an AfUon of Covenant, it will be proper likewife 
to take Notice what would be a Breach of a Promife or 
Condition, and how far it is neceflary to fet it forth in an 
A£Uon of Debt or upon the Cafe. 

Tryon and Car- Debt upon Bond conditioned to pay on or before the 5th 

ter, Tr. 1734. of Sepumher^ the Defendant pleaded Payment on the cth; 

2Str.994.S.C, the Plaintiff replied that he did not, and thereupon lAie 

B^. oA*. y^"^^^^ • ^'*' Vcrdia for the Plaintiff, Judgment arrefled 
* becauie the Replication fliould have been, that he did not 

pay atthe&ajr, nor at any Time before ; for otherwiiehe 
does not fhew a Breach to intitle Himfelf to bis A£Hoo, 
which is neceifary in all Cafes where the Plea is fbanded 
upon fomething within the Condition. But.it is otherwife 
where the Plea is of a collateral Matter, .(as a Aeleafe, 
&c.) for fuch Plea >dmits a Breach, and thi& Rule holds in 

Salk. 138. S. P. all Cafes^ excjept in Bonds for the performance .of an 
Award ; £)r there, though a collateral Matter be pleaded 
(fuch as Ntd a^ardfedt^ yet the Replication muH fl^ a 
Breach, that it may appear to the Court to be in fach Fart 
of the Award as is good ; for an Award may be ^oed in 
Part and bad in Pan. 

Salk. 140. In Caie for that the Defendant piomifed to deliy^^, on 

or before the 5th January, 20 Quarters of Corn out of a 
Ship into a Barge, to be brouffht by the Plaintiff, and 
Breacb ailrgned that the Defenaant md not deliver on the 
5th; on 7^ Affumffit Verdid for the Plaintiff, and on 
Motion in ArreJl of^Judgment it was helden by ^|Ur Cb. 
: J-uft. that as the Defendant could not make a Tender be- 
fore t^e; laH Day, it fhall not be prefumed that the Plaintiff 
was there to receive it fooner, therefore the Dedaration 
would have been good on Demurrer, but clearly ib .after 
Verdict, becaufe an adual Delivery at any Time might 
have been given in Evidence on the Non JffumpjSt. 

I Saund. 136. In Debt upon Bond the Defendant prayed Opr of the 
Condition* which was to perform. Covenants in anlndeo* 
ture, and thereupon he brought the Indenture into Coast, 
and pleaded that there were ioio Covenants on his Fart to 

be 
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be performed. The Plsdntiff prayed Oyer, and in Pa6b 
there being feveral Covenants on the Defendant's Part to 
be performed^ he demurred. Saunders for the Defendant 
objededy chat the Plaintiff had demurred trdf hafti'vtmtntt 
for that he ought to have ihewed a Breach to maintain his 
A^on; bat the Plaintiff had Judgment, for it appeared 
jadicialiy to the Court, of the Defendant's own (hewing, 
that he had pleaded a falfe Plea, and therefore there was no 
Occafion for the Plaintiff to (hew any Matter of Fadt to 
maintain his Adion. 

In Debt upon a Bail Bond, the Declaration fet forth Ba/her and Phi. 
that Jl. and B* and the Defendant became bound jointly *'?•> ^' ^ ^* *• 
and- (everally for the Appearance of A. that A. did not 
appeait, and that the Defendant had not paid ; fpecial 
trannrrer, becaofe not averred that the Money was not 
paid by either of the other two, and compared to a Co- 
Tenant by three. However upon Search of Precedents, 
the Plaintiff had Judgment. 

Debt on Bond conditioned to perform an Award, the Rodham v* 
Defendant pleads Uul agard. The Plaintiff replies, and Strothcr, M. 
flicws an Award to pay a Sum of Money, but no Time *9Car.2.K. B. 
dpreffed when, and affigned a Breach in Non-payment 
Ucit/sepius requifitm. On Demurrer the Court held it not 
necdBary to alledge a fpecial Requeft but where the other 
Partf may traverfe it, which he could not do here without 
aDepartore. 

There is a great Difference betwe^en afligning a Breach i Raym* 107. 
in an Adion of Covenant, and in Debt upon Bond con-' 
ditioned fbr the Perfbrmance of Covenants, becaufe in 
Covenant all is recoverable in Dama(ges, and thofe will be 
what the Party can prove he has ad'ually fuitained, but in^ 
the other Cafe a3reach is a Forfeiture of the whole'Bond ; 
therefore in Covenant it is iufficient to afSgn the Breach in^ 
the Words of the Covenant, but that would not do in . . 

Debt npdn Bond for the Perfbrmance of Covenants. 

And this leads me to take Notice of another-Differeace 

between Covenant and Debt, a;i»;« That- at Common 

Law in Debi upon Bond, . with Condition to perform 

Covenants, the Plaintiff could aflign only a iingle Breach, 

hot in Covenant he might aflign as many Breaches as he 

pkafed; bat now by the 8 ^ 9 W. 3. r. 1 1. the Plaintiff ^ > 

am in Debt on Bond, or on a penal- Sum for Perfbrmance 

of Covenants, aflign as many^ Breaches as he fhall think fit, 

and the Jnry fhall affeis not only fucb Damages :^'i Cofh 

ti have been' heretofore nfually done in fach CW<^> but 

M alfo 
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alfo Damages for fuch of the faid Breaches as the PlalntiiF 
fhaJl prove to have^been broken, and like Jadgmcnt (hall 
be entered on fuch Verdift as has been heretofore afnally 
done on fuch like Occafions ; and if Judgment be given 
for the Plaintiff on Demurrer, or by Confeflion or nihil 
dicit^ the Plain tiff upon the Roll may fuggeft as many 
Breaches as he (hall think fit, upon which ihall be-a Writ 
of Enquiry 9 &c. and in Cafe the Defendant after Judg- 
mentt and before Execution^ (hall pay iiito Coartfach 
Damages and Colls, a Stay of Execution fhall.be entered 
en Record; or if by Execution the Plaintiff* (hall be paid 
and fatisfiled all 'fuch Demands,. Cods and Charges, the 
Body, Land, or Goods of the Defendant, (hall be there- 
upon- difcharged, which fhalL'.likewiie be entered upon 
Record ; but in each Cafe fuch Judgment (hall remain as 
a further Security to ^nfwer the'PlaititifF fuch 'Damages, 
as may be fuflained fbr further .Breacli of «any Covenatit 
in the fame Deed, whereupon the- Plaintiff may hare a 
Set, Fa, and fo toties quoties, 
Drv/fff^Bona ^"^ notwithllanding this A61, the Plaintiff may take 

Tr'. lo & 17G. I^^niages only occaficne detentioni$ debiti, and take aaX 
2. C. G« Execution for the Penalty. . .. . . 

Silk. 139. In Covenant not to buy or fell without the Pla.iotiff's 

Leave for two Years, Breach- afiigncd xhzt di'virfis. diibts 
ac *vicibus between fuch a Day ana fuch a Day he had fold 
to //. and feveral other Perlons unknown. Goods ta the 
*• -. .:.; Value of lool. and per Holt;Ch, Jilft:' in Debt on Bond 

to perform Covenants, the Replication .mnfl (hew a cer- 
tain Breach, but in Covenant it is enough to affigna 
general Breadh, and thijs is. certain enough, fbr it isib 
deicribed that, if another A^ionbe l^rougl^t,; the>Defen- 
(lai?t may plead a former Recovery.. fi)r the fkihe Gauie, 
and avcr'this.to be the fame Selling. , > . ' 

r.Ta'orof Loi- • I«*^ovenant for Rent the Breach. affigned was,' that tht 
(if^TiTf, Sir Fi/hcr Defendsint haduot paid, witho^ (ayihg *f orhis AiSgnjt;*' 
Tench. Mic. and the Cdurt hold the Breach well cffigned, for the Court 
1733. K.. B. will:i«ot..pn8furae an Affignmcnt. :» . . .t. > i ■ . ... 

And now to.confid^r what (hall bea ivfBdent Perfi)r« 

ipance, and how to plead it.*/ . • 

Hcilcf^h and ' ^^^^cc * Parfbii undertakes by.Bond.for i^louig of* aii 

Grrv, Tr. Aft* ifjs DOt fufHcient for hlln 'to (hew: that iie<Jufa. 

27 C. 2. don^^-alliW hit" Pow<Jr,' for- the Condition is ■fijr^hii'BBP 

i)?fit:,..an.d if toot pcribumed he ifl.fubjeft to the Penalty 4^ 
howev****r.thi8 ..Rule ii . fubjed to .this £xdeptidn,> iwBi 
Where^Jier Ctfflidition'is prevented from being perfecmei^ 

by 
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by the A£l of God, as by the Death of the Party before 
the Day, or by the Aft of Law; as if I gave a Bond con- 
ditioned to do an Adl, and a Statute afterward made it 
tinlawful 5 or by the A61 of the Obligee himfelf^ for it 
Would be unjuft that he fhould take Advantage o£ his own 
Wrong. 

Covenant on a Demife of a Mefluage with the Appur* Snellingv* 
tenances, in which the Defendants covenanted to repair^ Stagg and 
and Breach affigned in not Repairing : The Defendants fg^J.'^J'^' ^* 
pleaded the Entry of the Plaintiff in atrium pofierius of the c. B. * 
Mefluage. The Court held it no Plea, for the Entry 
In tri jjife Backyard does not fufpend the Covenant to re- 
pair, as he is ftill in PofTeflion of the Mefluage ; but the 
Rent is fufpended by an Entry into any Part. 

Where there is an expreft Negative and likewife an Af- Fletcher v. 
firmative in the Covenant, the Defendant muft not plead Richardfony 
generaHy, Covenants performed, but muft fet forth that 'o G. 2. 
he has not done what he covenanted liot to do, and that 9^' ^' 3^3' 
he pfcribrmed what he covenanted to perform; and if I'sid. 87. 
any of the Covenants be in the JDisjunftive, he muft fhew Palmlyoi 
which Part he has performed ; fo if any of them be to be 
done of Record, the Performance muftl>e (hewn fpecially, 
becaufe the Record (hall be tried by it icfelf. 

But note; that if the negati vis 'Covenant be only in 
Affirmance' of the Affirmative", Fcrformance generally is 
a good Plea.* 

If by a Deed two Things are to be perfbrxhed, one on the i Saiui<l. 319* 
Part or the Plaintiff, the other on the Part of the Defen- 
dant, if there be not mutual Remedy, the Plaintiff ought 
to aver Performance oh his Part : But where the Agree- 
ment was in thefe Words, ** It.js agreed upon by 7. S, 
" and B. C. that the faid B. C. ihall give J. S. loa/. for 
«* all his Lapds in Dale ; in Witnefs whereof we do mu* 
*' taally put onr Hands and Seals:** It was holden that Str. 763, S. P. 
the A&ian was well brought without averring the Convey- 
ance of the Land, for if it were not conveyed the Defen- 
dant might have an A6lion of Covenant againft the Plain- 
tiff; but it had been otherwife, if the Specialty had been ^ 
the Words of the Defendant only, ind not the Words of 
both Parties by Way of Agreement, as in the Cafe ftated. 

If the Covenant of the one Part be negative, and the i Saund. 155, 
affirmative Covenant of the other Part be ia Conliderati- 
on of the Performance thereof; though the Negative be 
broken, yet the Affirma|;ive ought to be performed, for it 
IS not a Condition precedent, as a negative Covenant can- 
not be faid to be performed while it is polTible to be bro- 
ken. 
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Where the CovenaDt is for the Ad of a Stranger, 
there Performance generally is not a good Plea, bat he 
i&aft ihew how performed. 

: :</; covenants that he has full Power to leafe, bTr. in 
Covenant it is faffident for the Plaintiff to fay that he had 
not foil Power, but in fuch Cafe the Defendant maft (hew 
what ERate he had at the Time of making the Leafe, that 
it may appear he had full Power, and then the Plaintiff 
mufl itkcw a fpecial Title in Somebody elfe, but the Co- 
venant being general^ the general Affignment is prima 
facie good ; yet if A. covenant to permit E. to take the 
Rents and Profits of certain Land, N^npermifit alone is toO 
general; for in fuch Cafe the Defendant could not plead 
^od permifit* 

In this Adion of Covenant the Damages, and not the 
Debt, being the Thing in Demand, there is no Ncceffity 
of pleading Tender and Refnfal with an umcoreprifi. 

In Covenant for Non-payment of Rent, the Defendant 
connot plead levied by Difbefs, for that is a Coafeifion 
that it was not paid at the Day, but Hens in Arrear, or 
Payment, at the Day» will be a good Plea. AUtir of 
riens in Arrear generally. 

A Releafe of all Demands is not a Releafe of a Covenant 
before it is broken, and therefore cannot be pleaded in 
Bar ; but Accord and Satis^Aion is a good Plea though 
the Adion be founded on a Deed, for it is not pleaded in 
Difcharge of the Covenant, but only of the Damages, 
and the Covenant remains. 

In Covenant for a Year's Rent due Micbadmrni 1726, 
the Defendant craved Oyer of the Leafe, in which tiiere 
was a Ccrvenant on the Part of the Leflee to repair (ex* 
cept the Premifes (hall be demdifhed by Fire) and then 
pleaded that before Michaelmas 172c, the Premifes were 
burnt, and that they were not rebuilt by the Plaintiff du- 
ring the whole Year for which the Rent was den&anded, 
nor had he any Enjoyment of the Premifes, therefore 
prayed Judgment if he ibould be charged with the Rent. 
The Plaintiff demurred and had Judgment, for whatever 
was the Default of the Plaintiff in not repairing, yet the 
Defendant mull at all Events perform his .Covenant. 
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CHAPTER IV. 



Of Debt. 



THE Adion of Debt is founded upon a Contrail 
either exprefs or implied, in which the Certainty 
of the Sum or Duty appears ; and the PlaintifF is to reco* 
ver the Sum in numero, apd not to be repaired in Dama- 
ges, as he is in thoTe Actions which found only in Dama- 
ges, fuch as AJJumpfitt ^c. But when the Damages 3 ^^* 4^9* 
can be reduced by the Averment to a Certainty, Debt 
will lie, as on a Covenant to pay fo much per Load for 
Wood, lie. So if in an A^ion, in which the PlaintifF 
can only recover Damages, there be Judgment for him, 4 Co. 90. 
he can afterward bring Debt for thofe Damages. 

Debt will lie for an Amercement in a Court Leet, but Wicker and 
then the Declaration ought to fet forth, that the Defen- Noms, 8 G. 
dant was an Inhabitant as well at the Time of the^' 
Amercement as of the Offence, but this will be cured by 
the Verdifk,. for it.muft be proved at the Trial. 

Note ; In this Cafe the Defendant may traverfe the Carth. 74. 
Fa^ of the Prefentment. 

But where there is an Averment in the Declaration Hill and Hoi- 
which is not neceifary to maintain the Adion, the Plain- ^^^'> ^« ^9 
tiff is not bott^ to prove it ; as where in Debt on a Po- ^' *' ^" ^' 
Ucy of Infaratice the Declaration fet forth an Agreement 
in the Policy, that if any Difpute arofe, it fhouldbe re- 
fi^red to Arbitrators to be chofen one by each Party, and 
averred that it had not been referred, and that without 
De^Eiult in the Plaintiff; at the Trial the Plaintiff did not 
prove he ever named a Referee, and therefore it was ob- 
jeded that he had not proved his Declaration. But on a 
Qale referved the Court held it fo be no Part of the Con- 
trad, but a collateral Agreement, therefore not neceffary 
to be fet out in order to intitle the Plaintiff to his Action, 
and therefore not neceffiiry to be proved. 

If a Sheriff levy Money at the Suit of J. S. and re- Hob. 206^ 
turn the Writ ferved, J. S. may have Debt againft the 
Sheriff for the Money without any a£iual Contradl. But 
if he return that he has taken Goods into his Hands to 
fiiich a Value, which remain fro defeRu tmptorum, he fhall 
not be charged. 

M 3 Note 



1 68 Jn htrcduni^ to the Law 

t Show. 79. Note ; Debt againft the Sheriff for Money levied upon 

a Fj\ Feu is not within the Statute of Limitations (21 
Jac. I . which enafts that ^6Uons of Debt grounded upon 
any Lending or Contraft without Specialty, Debt for 
Arrearages of Rent, l^c, fhall be brought within fix 
Years,) for though it be not a Matter of Record till the 
Writ be returned, yet it is founded upon a Record, and 
hath a flrong Relation to it. 

f R. A. 59s* If a Statute prohibit the doing a Thing under a certain 
Penalty, and preicribe no Method of Recovery ; the Party 
intitled may bnng-Debti 

Co. L. 209. I^ a Pawner (after Tender apd Refafal) recover Goods 

in an A6tion of Trover, yet the Pawnee niay have Debt 
for his Money, for cheDuty remains. 

Str. 919. So if the Pawn be- (lolen or perifh without the Default 

of the Pawnee. 

Palm. 364. ^. paid Money to 5." as a Fine upon i.*s Proniife to 

i make a Leafe of Land %- before the Leafe made B. was 
evided ; the Court held Debt wduld not lie for the Mo- 
ney, for it was not paid to be received back again. — I^ 
appears by what i£ faid ante/o, that in fuch Ca/e the Par- 
ty might bring an A&ion of AJfumffit for Moftey had 
and received to his L^fe ; and therefore it is probable that 
on the fame Ground the Courts would now hold 'thlit the 
A£iion of Debt would lie. \ . , .. 

C9. L.47. b. I^ a Man enter into a Bond for the Payment of feveral 

Sums of Money at feveral Days, Debt will not He till the 
jafl Day be pail: And it is the fame upon a C6ntni6t, for 
where there is but one Contradl there can be but one 
Debt, and confequently but one A6lion of Debt. But 
en a Covenant or Promife, after the firfl Default Cove- 
nant or Cafe will lie, for as often as the Money is not 
paid, fo often there is a Breach of Covenant. 

Cot«8#ii^ What is faid above is meant of fingle Bonds \ for where 

Howei, M. there is a Bond in a penal Sum, conditioned to pay Mo- 

x8 G. a. ney at different Days> the Condition is broken, and the 

Bond become abfblnte upon Failure of Payment at -either 
of the Days, and the Debt will lie before the lafl Day is 

I R. A. 604. If this kOCxon be brought for Moliey, it mull be in the 
Palm. 40;. ' debet 2Xkdi detinet % if for Goods in the detinetavXj , So if 
V?!^» ^35* brought for foreign Money not made current: Or it may 

be brought in the debet and detinet for fuch a Sum as ^s 

the Value of the Foreign. 

Aa 
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An Executor muft brltigDebt in the detinet only, though ^ Lev. 250, 
this would be aided after Verdid by the 16 'Car* 2. and 
th^ 4 Atm, c. 16. extends all the Statutes of Jeofails to 
Judgments to be entered on Confeffion> i^c. So if an 1 R. A, 602, 
Executor bring Debt againil a Sheriff upon an Efcape, 
it fhall be in the detinet only. So if he bring Debt upon 
a Judgment obtained by himfelf : But if he take a Bond 
for a Debt due to his Teftator, Debt upon it muft be in 
;he debet and ^detinet i fo if he fell the Goods of his Tcf- 
tator^t and bring Debt for the Money. But if an Execu- 
tor were to take a frefh Bond with an additional Obligee, 
payable at the fame Time as the former, it feems in fuch 
Ca(f as if he (hould bring Dqht upon it in the detinet only, 
for by fuch Change of the Security he does not make 
himfelf liable, as he doe^ in the other two Cafes. So i R. A. 603^ 
Debt againit an Executor fhall be in the detinet only, for 
he is chargeable no further than he has AfTets ; but after 
Judgment againfl an Executor, one may have Debt in the 5 9^» 3*« .. 
debet and detinet, fuggefUng a Denjaftavit, and thereby ^^^^* 3^* 
charge him debonis propriir. . So in Debt for Rent incur- 
red in his own Time> and fo in Debt againfl an Heir on 
the Bond of his Father. 

In Debt on a Judgment againft the Defendants ^as Ex- r* .^^ ^^ jj^i 
ecutors fuggefling a De^aftavit ; In the original Adion ^l^ & Robim, 
the Defendants had ipXezAt^ pleneadminiftra'vitt a^d the G.Hall Sittings 
PlaiatifF had taken Judgment of future AfTets quando after Tr. i764« 
acciderent* Lord Mansfield would not allow the Plaintiff 
to give J^ny Evidence of Effedls come to the Hands of the 
Defendant before the Judgment ; for the Plaintiff has ad- 
mitted that the Defendants fully adininiftered to that 
Time : And there being no Evidence of any Affets come 
to his Hands fince. the Plaintiff was nonfuited. 

In Debt upon Bond, the Defendant, tannot plead niti Raym. 1502. 
debet y but piuft plead non eft faaum\ and it has been faid, Per Pembcrton, 
that if on fuph IfTue there be a Variance in the Date be- ^r/*Lcnt768t, 
tween the Coiunt and the Deed, the Plaintiff ought not ^"^ > ^° 3« 
to be nonfuited, becaufe the Deed is brought into Court, 
and remains there ; ^nd therefore the material Part of 
the IflUc is, whether the Deed brought into Court be his 
Deed,' ai^d. th^ Deed in Court is t^e Deed upon which, 
notw.ithttanding the Miflake. However this Opinion 
may well be doubted of, for it is the conAant Pra^ice to 
compare the Declaration with the $ond produced at the 
Trial; yet where the Plaintiff d^dared of a Deed of 
Qovenant, dated 30th March Anno Domini 1701. Jnnoq; Salk. 65?^ 
^^g»i 13 ^» 3« and made a Profert upon Oyer, the 
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l>eed was only dated 30th March 17019 wanting Anno 
Domini et Ann§ Hegni, lie, and though it was denmrred 
to for the Variance, the Court held it none, for it was 
implicitly in the Deed. 

Salk. 659. Debt on Bond, ^ue^ cum iefendtns afnd London, t^r, 

per /cri f turn t lie. eoneeffit fe teueri to the Plaintiff in 40/. 
filnfcttd. to the Plaintiff, &c. the Defimdant craved €^, 
and the Bond w^ to pay to his Attorney or his Affigiwes, 
and was dated at Port Saint PavidU, the Defendant 
pleaded thefe Variances in Abatement ; and fer Car. the 
£rft is no Variance, for Payment to the Plaintiff or his 
Attorney is the fame Thing, the teneri ipade it a Debt 
to the Plaintiff, and zyii*uend. to any body elfe woaI4 be 
repugnant : Bat the fecond Variance is fatal, for the 
Dating made the Bond iocal, bot he might have dedared 
^od cum the Defendant, afiuf Port St. David's, viz^ 
apud London in Parocb*. 

Hard* 331. In Debt for Rent, if it be referyed by Deed, the pro* 

per Plea is Non efifaHum* if without Peed Non Jemifo ; 
or if by Deed he may plea Nil debits fat an Indenture 
does not acknowledge a D^bt like an Obligatioo, for the 
Debt accrues by th^ fubfequent Enjoyment. 

% Slayn^ 1503, The Difference is where the Specialty is bot Indoce-p 
ment to the AAion, and Matter of FaQ the Foundation, 
there Nil debet will be a good Plea, but where the Deed is 
the Foundation, and the Matter of Fad but Inducement, 
there Nil debet is no Plea. 

3«lk. 177. In Debt for Rent upon an Indenture, if the Defendant 

plead Nil debet t he cannot give in Evidence that the Plains 
tiff had nothing in the Tenements, becaufe, if he had 
pleaded it fpecially, the Plaintiff might have replied the 
Indenture and eftopped him, or the Plaintiff might de- 
mur, fox the Declaration being on the Indenture, th^ 
Eiloppel appears on Record. But if the pefendant plead 
Nihil habuity &c. and the Plaintiff will not rely on the 
- Efloppel, but reply habuit; the Jury ihall find the Truth. 

'C^•K•B, 604. In Debt againft a Sheriff, the Plaintiff declared on a 

Judgment againft y. S. an4 a Ji* Fa. taken out and de- 
livered to the Defendant, who 'virtute thereof hath levied 
^e Money ; the Defendant pleaded Nil debet , and it was 
holden a good Plea, and this Difference taken, that 
where the Writ has not been returned, the Plea is good, 
becaufe it is Matter of Fad, %rhether he has levied the 
j^pney or not; ptherwife where the F/. F^* is returned* 

By 
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'Rf.^li^ Ann. c. \f>.f. 12. Where Debtife brought <m 
liny fiagle BilU or uDon any Judgment, if the Money 
due thereupon have been paid, iuch Payment may fale 
pleaded in Bar : And (b of a Bond conditioned to pay 
Money, though the Money were not paid at the Day 
and Place, yet if it were paid at a^fublequent Day, the underhlii %>, 
Defendant may plead it in Bar ; but the Defendant can* Matthews, E, 
not plead a Tender and Rdfiifal of Principal and Intereft i G. y p, B, 
at a iubfequent Day in Bar, for that is not within the 
Equity of the vStatute ; for fuch Conftrudion would be 
prejudicial, as it would empower the Obligor to^ compel 
the Obligee at any Time without Notice to take in his 
Money. 

In Debt upon a Contrad, the Plaintiff knuft prove the Dy. 219; 
fame Contrad as is alledged in his Decimation ; as if 
Debt be brought on a Contrad for ao/. Proof of a Con- 
trad for to Marks is not fu^cient, . though the Defen«» 
dant pleaded If on dthtt frmdiS* 20/. wr tuiquem inde de» 
nari9rum, fo* there is a Difference between the Contraft 
proved, and the Contrad declared mpon. 

The Plaintiff declared upon a Deed whereby the De- Incledon and 
fendant covenanted to pay the Plaintiff 35/. for every ^"P** *Salk. 
Hundred of Wopd in fuch a PUcc, and t^t be delivered ^f • * ^*y«- > 
ib many,-*-*— -Hundred and one Half, which camo to '^* * * 
182/. 10/. the Defendant deinurred; atid the Court held, 
Firft, there can be no A|^rtioQment, and the Demand 
of the {lalf^hundred is more than can be due by Con* 
trad. Secondly, z Remittitur may be entered for that, 
and Tttdement for the Reft. But where the Sum de- 
inanded depends oh the Deed itfelf, and on nothing ex- • . . 
trinfical, (as in Pebt or Covenant to pay 20/.) there can 
be no Remittitur, But here it might be more or lefs by 
Matter extriniic ; and therefore the Variance not incon- 
fiftent with th^ Deed, 

If the Defendant plead Nen eftfaQum^ the* Plaintiff Memot ani 
muft prove the Execution of the Deed, and Proof that Bates, Hill* 
one who called himfelf B. executed is not fuffipent, if 4 G. 2. 
the Witnefs did not know it to be the Defendant. 

The Defendant ma^ on the general IfTue give in Evi- j co, 119, 
dence any Thing which proves thie Deed to be avoided, 
though it were delivered as his Deed, for the Plea is in 
the prefent Tenfe, and if it be aVoided, it i<6 not now his 
Deed ; as if it have a Rafure before the Adion brought : 
But if the Alteration be by ^ Stranger without the Privity 1 1 Co. 27. 
of the Obligee in a Point not material, it will not avoid 
it. And note ; Though if fome of the Covenants of an 
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Indenture or Conditions of ^ Bond' be agaiull Law, the^ 
Francis V. zrcvoidaiimtio, and the Others Aand goodj (for if Part 

Wingatc, E. II ^ jj^g Condition be bad by the Common J^^jv, and fart 
good« the Deed ^ijl be good for that Part of the Condi- 
tion which is good; Jlrfer where Part is made bad by 
Statute.) Yet if a Deed contain divers dillin6l and ah- 
folttte Covenants, or a Bond divers diflind and abiolute 
Conditions, if any of them be altered by Additions, In- 
terlineations or Rafarc, this Misfcafaqce ex pofi fadt 
avoids the whole Deed. So if the* Seal be broken off, 
but the Jury may find it was broken by- Chance. 
% Lev. 220. Three were bound jointly and feverally in an Obliga- 

% Show. 28. tion, and on an Adlion brought againft one of them« he 
II Co. 2.8. b. pleaded that the Seal of one of the others was torn off, 
and the Obligation cancelled, and therefore void againft 
all. Upon Demurrer, it was adjudged, that the Obliga- 
tion by the tearing .off* the Seal of one of the Obligors 
Liw of Evid. ^^^^^^ void againft all ; notwithftandiivg jhc Obligors 
III. ' "^^rt bound feverally as well as jointly. But if the Ob- 

ligation had been only feveral, and the Seal of one were 
broken off, it feems (he Obligation would coxftinue good 

againft the others 

Cok and Ro- The Defi^ndant may give in? Evidence, that they made 
bins, H. him jlign it when he was fb drunk, that he did not know 

s uT'mss^^^^ ^^^' ^^ ^^^* ^^ ^^^ he. was a Lunatic at the Tiflic. 
aV.A. 683. Yatis and Botm^ MMlefix, M. 12 G» 2. Sfr^ M04..) or 
5 Co. X19. ' that it was delivered as an Efcro^y qn.a iCondition not 
performed. But if the. Deed be only voidable, - the De- 
fendant fhall not avoid it, or take any Advantage of it 
Ca. K. B. 609. on the Plea of Nen eftfaSum\^^ th^t the Qbligor was an 
Infant, or that it was obtaip^d by Duj^fs. So the ]>e- 
fend^t cannot give Payment in Evidence on this Plea; 
but may. give in Evidence that (h^ was a Feme Qovert at 
the Time of entering into fuch Bond, for tj)at.p|t>ves '\\ 
not to he her Peed^ 
5 Co. ii9« If the Defendant plead Durefs, the Deqd is admitted^ 

and the lifue lids upon the Defendant ; ^nd if the Defeot 
dant prove the Deed was given under, {tn Arreft withoui 
any Caufe of A6lion, . it is fufficient; or if t)ie ^rre^ 
Aleyn 92. were without good Authority, tho* for a juft^D^bt; or if 

r^ir**^" M-' ^^ Arreft were by Warrant from 4 Juftice of Feace^on 9 
Q G."!' ^^' Ch^ge of Felony, whftn no Felony was committed, or 
though a Felony were committed, yet if the Arreft be 
unlawfully madie ufeof, it may be conftrueda Durefs. 
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In I Re. Ahr. 6S7. It is faid that a Man (hall avoid liis 
Deed by Durefs of his Goods, as well as of his -Pepfon, ' ' 
\MXin Sumveir, and Feryman^HiL 1708, it was holden 3^^ ,. 
that a. Bond could not be avoided hy Durefs of Goods. • 

If J, menace me, except I make unto him a Bond of 
40/. and J tell him I will not do it, but I will make anto 
him a Bond of 20/. the-Gouit will* not expound this Bond ;. 

to 'be voluntary upon this Mdxim, Non' nxldetur cdn/emfum 
retinuiffe^ fi quis ex prafcrifH minantis aliquid mfnuta*viii Bac. Rag. 21. 

It is a Koie of *Law, that no one can avoid a Bo/id i)y 
averring a Delivery thereof upon Condition, unleils he ^r, faits. ic. 
(heiV A Writing of the Condition; for as he is charged ^-^S. cap. iSm 
by a^fufficicht Writing, fo he muft- be difchargcd by fof- 
ficierit Writing, or by fome other Thing of as highAu* 
thority as the Obligation. .- 

For the fame Reafon, the Defendant cannot aver the * V^t. 107, 
Condition to be different from what i§ exprefTed in Wri- ^*^^ *9* ^^ 
ting ;. but any Averment confifteht with the Condition, ^^^' 
wJiich- (hews the Condition againft Law, * will be admit- i Leon. 203. 
ted; therefore where the Coofideration on which the Fit*. 73. Hut. 
Bond is given is illegal, th^ Defendant may take Advan- 5?'S°"**^ *^^* 
tage of it by pleading, ais Simony, Ufory, compounding ^ p^ ^.^^q, 
of Felony* &c. and this, notwith[ftanding there be. a dif* ' ' 
fertnt and legal Conii deration recited in the Bond. 

To Debt upon Bond the Defendant pleaded the infoU Savage and 
vent Debtors Ad, the Plaintiff replied there was no Field, M. 9 Q. 
Notice given hinx purfuant to tii^.Adt, and IfTue Being 2. 
joined thereon, the Summoner being dead, the Duplicate 
of the Proceedings of the Juftices was holden to be fiif- 
ficient Evidence, becaufe the Notice was not a Matter on 
which to found their Junfdidlion; if it had been {oy this 
Evidence would not have been fufficient. But in this 
Cafe, they are Judges of the Sufficiency of Proof of 
Notice, it being Part of their Jurifdidlion, and confe- 
quently their Duplicate of its being a good Notice will bo 
good Evidence, the Summoner being dead^ 

In an A£Uon by the Affignee of an i nfol vent Debtor; p*^^"*^^: . 
the Certificate made at the Seffioqs is prima facie Evi- at^Wcft. after ^ 
4ence of a due Difcharge, and of all the Proceedings Uich. 1772. 
onder the infolvent Ad; and if ther^ be any Fraud or Gyllom & ux* 
Irregularity in the Proceedings i^ is incumbent on the *'• Stirrup, B. 
iPcfcndam to provd it. ^'J"^' 9 G- »•< 
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Winch aud Par- If the Defendant to Debt on Bond conditioned to piy 
doiiyM. iG J. ^)Q a^ D^y certain, p\e^d /oI*vit aJ s/iem, the liToe lief upon 
him, and if he prove Payment before the Day it is iiif* 
ficient, for he could not plead it. If he were to plead it, 
and Ifllie were joined thereon, it would be immaterial ; 
Searle sml Bir- therefore to fuch Plea the Plaintiff (hocld reply, fmJ wm 
riiigton,^* j-^l^l^ y^c«ifjAoif firmam et efeatm €9Hditioms. On the 
»yin. 137 • j£»^g tH fol'vit ad dUm the Defendant may give in Evi- 
dence Non-payment of Intereft for 20 Years» bet ia 
(bch Cafe if the Plaintiff be Execotorof the Obligee, he 
will be admitted to prove an Entry on the Back of die 
Str. Si7« Bond by the Teftator of Intereft being paid. Bat fcch 

Entry ought to appear to be made before the PrefiimptioQ 
had taken Place. 
Str. 652. To a Bond of 30 Years ftanding, the Defendant plead* 

Mordand amd ^folnjit ad ditm^ and relied opon the Prefomption ; the 
Bcqct. Plaintiff proved Payment of Intereft two Years after 

the Time mentioned in the Condition, bat gave bo 
Evidence of any fubfequent Receipt or Demand ; and 
Ri^Tnoud Ch. J oft. was of Opinion that this Plea was to 
be taken as ftri^y in this Cafe as in any other ; and 
therefore the Plaintiff having falftfied the Plea, it was not 
enough to fay the other a8 Years were enoogh to let b 
the Prefompuon, becaofe to take Advantage of that the 
Defendant (hould have pleaded opon the h€t for the 
Amendment of the Law, that he paid the Money after 
the Day, in which Cafe it would have been with him 
upon this Evidence. 
Str. 1104. '^^^ ^^^ ^^ Goddard againft Cox is worthy of No- 

tice, as (hewing who has the Power of applying Pay- 
ments. 

S. O. was indebted to the Plaintiff for Coals ; he died 
and made his Wife Executrix: She continued to deal 
with the Plaintiff, then married the Defendant, who 
likewife had Coals from the Plaintiff, and made feveral 
Payments, generally upon Account, which, if applied to 
.the Debt from the Executrix, and her Debt whilft a 
Widow, cleared both, and the prefent A^on was againft 
the Defendant only for what was delivered in his Timet 
The Q^ftion was. Who had a Right of applying theic^ 
Payments, there being no DirefHon from the Defendant, 
who it was agreed had the firft Right ; and Lord Ch« 
Juft. Lee held that thereby it devolved to the Plaindffi 
and therefore he might apply the Money to difcharge his 
Wife's Debt, the Defendant being by Marriage a Debtor 
fpr that I but as to the Demand againft her as 6xecatnx> 
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the Validity of which depended on the Qtieltion ofAffeO, 
Sec. he wu of Opinion the PlaintiS* ctmld not apply ut/ 
of the Money to the Difcharge of that Denutod. 

In Debt 11. An Heir who pleads kiem by Difetni, the ' C0.47. . 
Obligation is admitted, but the Plaintiff muft prove Af- 
fcts, and it fuSces if he prove Aflcts in Cannuall, though 
they be alledged in Londtn, for AiTeta or not, is the Sub- 
fiuice of the Iffne ; or the Plaintiff may prove that the i^^'"^'*'' 
Land was devifed to the Defendant and his Heirs, '^'' 

charged with a Rent, tec. for where the Devife docs not 
vary the Limitation, the Heir takes by Difitm. And 
thefe and many other Ca&s were very lately coofidered 
in a Ca& where the Teftator feifed in Fee derifed to the Allun aad 
Defendant, his Heir, allhis Eftate real and pelfonal, "et)"- 1*'- < ■ 
upon Condition that he paid his Debts and Legacies j ?* '*^' ^* 
ud a Qncftion was made whether he took by ParduJe * 
txDi/ciiH, the Heir having pleaded Riens per Di/enit Ut 
Debt upon a Bond of hii Anceftor ; and the whole Cobit 
Md that the Tenure and Quality of the Eltate - not 
keing alured, he took by Di/ttHi, and that charging aa ' " 

ftflate makei no Alteration as to the Heir'i taking iit 
Rcfpefi of the Land. • 

So if the Heir take by a voluntary Settlement made by jCo. 60. 
hii Father, which is void as to Creditors, by ij EUtt. c. 3. 

In Debt on Bond againft the Heir, on the Iffue of U.ftqrmrjjif. 
Rimi par Dt/ant, the Heir may give in Evidence an 
Extent aeainft him upon a Debt owing by his Father 
apoD Bond to the King ; but it will be nectary to pro- 
dace the Bond itfelf, or a fwom Copy of it. 

Note ; Where you bring a Sci. Fa. againfi the Heir Join gS. 3. 
opon a Judgment on Bond had againft his Anceftor, p"** J'7' 
yon can only extend a Moiety of the Land defceaded by pXi'lVo. 
Elegit, for he Is only chargeable as Tertenant. Bnt 
where yon hrit»g an Aftion againft the Heir upon the 
Bond of his Ancefior the Plaintiff is in titled to take the 
whole Land defceaded in Execution, 

By i ig ^ IF. iJ M. c. 14. If the Heir alien before 
AOion brought, yet he Jhall be liable to the Value of the . 

Land, and if he plead Rieiu ptr Di/ceat, the Plaintiff 
m$y reply, that he had Lands from his Ancellor before 
the onginal Writ brought, or Bill filed ; and if opon 
Iflatf joined thereupon it be found for the Plaintiff, the 
Jury Ihall enquire the Value of the Lands To defccndcd, 
•Ad thnenpon Judgment fhall be given, and Execu- 
tioa awarded as afbrefaid, (i. «. to the Value only) but 
if )|igdinent be given by Confeflion of the Aftion with- 
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out cVinfeffing Affets defcendcd, or upon Demurred, or* 
Nil dicitt it ihalF be for the Debt and Damages without 
any Writ to enquire of the Lands defcendcd. 

The Plaintiff may join Iflfiie on tiie Plea Riens per 
Di/cent without rtplying as he ie empowered by his Sta- 
tute, and ir> fdch Cafe the jury are not to fet out the 
Value of the Land defcended, but it is fufHcient for them 
CO finU that Lands came hy Di/cent fufiicient to anfwer 
the Debt and Damages. 

The Defendant pleaded Riens per. Difcent al Tempi del 
Original, the Plaintiff replied, that the Defendant bad 
{ufiicient Lands before the Time of the Original par-' 
chafed; and on Iffue thereon a Verdift was giv^h for 
the • Plaintiff, but no Knquiry of the Value of the 
Lands,- and the Court awarded a Repleader ; Iflbe ought 
not to have been joined on the SufEciency.of the Land 
defcended. 

The Heir cannot have two DeienceS) one at Commoa 
Law, and one on the Statute: Therefore if to Riens fer 
Di/cent^al Temps M Writ, the Plaintiff reply that. belord 
the Tin^c Lands defcended, the^Heir cannot rejoin that 
he fold them and paid Bond Debts to the Amount; he 
ought to difclofe the Whole in his Bar at once. 

Debt on Bond againfl the Defendant as Brot)ier and 
Heir to -^. S. upon Iffue Riens per Difcent a fpecial 
Verdid that the Obligor was.feifed in Fefe» had Iffue 
and died ieifed, and the Iffue 'died withoiit Iffue^ where-' 
upon the Lands defceiided to the Defendant as Heir to 
the Son of his Brotifer, and .the Court held the Iffue 
was found againft the Plaintiff; for the Defendant liath 
nothing as immediate Heir to his Brother, and if he 
would charge him as. collateral Heir he ought to have 
made a fpecial Declaration. 

But if A. fettle an Eftate upon himfelf for Life, Re-* 
mainder to his firff and other. Sons in Tail, Remainder 
to his own right Heirs, and enter into a Bond, and die 
leaving a Son who dies without Iffue, whereupon the 
Uncle enters, he may be charged as Brother aiid Heir 
of A, for he mufl make himfelf Heir to him who was laft 
actually feifed.— And note, a Reverfion expectant upon 
an Eilate Tail is not Affets to charge the Heir upon the 
general Ifiue Riens per Difcent : but a ReverfionexpeS* 
ant upon an Effate for Life muff be pleaded fpecially* 

But i& Debt for Rent uponthe Plea o^ Nil debet ,\a 
cannot give in Evidence Difbu^'fements for neceffary Re* 

. . pain 
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pairs, where the^ t^laintifp is boimd to repair^ for' he 

mig^t have had Corvenant againft him ; biit he may give 

in Evidence, Entry and Evi«£tion by the- Plaintiff. /B^t 1 Raym. 370. 

if the Leffor enter by Virtue of a Power rcferved, oi^'^s 

a mere Trefpaffer, yet if the Lefliie. be libt eviftedi- it 

will be no Sufpenfi6n'6f the Rent. '>-•♦- .. - 

On Nil debet the ^Plaintiff proved ^ 'Note by ^hichf the i Raym. 746, 
Defendant agreed to liold for a Yeaf at i ^/. the Plaintiff 
was Granted of i Reverfion, and the' Life at that Time* 
dead, but he had never b^n 'in PdflTefion : ' The Defen- 
dant was permitted to give in Byldehce "a prior Grant 
of the RcverilcSn notwithftanding •' the Note: But 
Holt Ch. Juft. laid, if the Plaintiff had ever "been in 
Poffeffion, thotrgh but as Tenant at Will, the Dfefendant 
oould not give, in Evidence Nil hahuit in Tenementis, 
without having been evidted. So he may plead Non^^'^'^7^ 
iimtfitt and give the fpecial Matter in Evidence, but if 
the Leaiewere by Indenture he could not plead 'this Plea, 
Hk* ah Indenture concludes both Parties. 

c.I» Debt for Kent the Defendant pleaded Infancy at Cr. J. 310. 
the Time of the Leafe made, and upon Demurrer the 
Cbnrt held the Leafe voidable only at^thd^eflion of the 
Infant, by waiving the Land before the Rent Day 
comes, bat the Defendant not havifig fb done, and be« 
ing^ of A^e before the Renf Day came, the Plaintiff had 
Judgmenti • ."• 

A Leafe by/PawA for a Year and an half, to cdm-Ryicy^, 
mence after the Expiration of a Leafe* which wants a Hicks, M. z 
Year of expiring^ is a gobd Leafe within the Statutfe of G. a.pcr 
Frauds, for it does not exceed three Years from the ^*5'*«»» * • • 
making. • 

If the Defendant infift that the !^eafe declared on is Per Hbiti at 
not thePlaintiff's, the Plaintiff may Ihew it was made by Maidffonc, 
A. who had Authority from him to execute it in his ' ^°' 
Name, and the Authority need not be produced. But 
the Lea(fe muft be made and executed in the Name of Str. 705. 
the Principal. ■ 

Byithie yt H, %..c* 37. The Executors and Adminiftra- 
tors of Tenants in Fee Tail or for Life of Rent Serviqes, 
Rent Charges, Rents Seek and Fee' Farms, may bring 
Debt for the Anrearages againft the Tenant who ought 
to have paid the fame.-*-«For the Confh-udtion of this 

Statute^ )Vhle ante.fdft i. Lib. a. Cap. 4. The Action 

11 k>csU and muft be brought where the Land lies. 

"Hate I ' Detinet for* Rent againft an Executor muft be i Vent, zZ6. 
brought where the Leafe was made, becaufe it is for Ar- 
rears in the Teftator's Time: but when it is in the 

Debet 



i^S Aii IntroduSion to the Law 

toehit and Daiiut for Rent accnied in the Executor's 
Time, it maft be where the Land lies, but if Iflne be 
joined it cannot be alteredi becauTe it is agreed to by 
tlie Defendant. 
Str. 776. Debt fi^T Rent againft the Leflee may be either where 

the Land lies, or the Deed was made, but an Affignce 
is chargeable only on the PriTity of Eftate. 
KingtfWBbr. Debt againft an Executor on a Judgment fugfi;efiing a 
tel, Mic. 3 G. Di^uaftiuvit, may be either in MiddU^x where the Juog- 
2. c. B. ment is entered, or in the County where the DtvA^mwt 

is laid to be. But if the Defendant admit the Jud|[meiit 
and traverfe the Waffibg, that liTue muft be tried in 
theprcper County. 
Davuv. Monk. To Debt upon Bond, the Defendant being an &xecii« 
haufe. Fitzg. ^Qf^ pleaded a Judgment had againft him on a fimple 
^ * Contrad Debt ultra^ . &c. and upon Demurrer the Plea 

I Mod. 75* was holden good, for otherwife an Obligee might rain 
^* ^* an Executor by keeping the Bond in his Pocket : He 

ought to give Notice of it. Nay it has been holdea^ 
3 Mod ii5« that an Executor is not bound to take Notice ^ a Judg- 
ment obtained agaiirift his TefUtor« ■ • 
Str. io89. The Jury nmft anfwer to all they ar< charged widb 
therefore where i«i Debt upon a Charter«party» wherebf 
the Defendant was to pay fifty Guineas per Month, tke 
Plaintiff declared for 500/. the Defendant pleading tktt 
he had paid for all the Time the Ship was in his Ser<« 
vice, lUiie was joined thereon ; the Jury gave a Verdid, 
that 357/. remained unpaid, but faid nothing as to the 
. . Reft of the coo/, and therefore on a Writ of Error, K* 
Raym. i5»u . jj. reverfed th^ Judgment: And Note; that in foch 
Cafe, if no Judgment be given, a ^^. ^^ ir0«i/o (hall iflne. 

P^Q^r 2 ^^^ J^^y ^^^ finding the Debt ought to give D«- 
9 V* ^* mages for the Detention, which is ufiially i/« though ifaider 
particular Circumftances it may be more ; as fuppoTe 
the Principle and Intereft due on a Bond .exceed the 
Penalty, the Jury ought to give the Refidue in DSunages 
as well as in Debt upon a fingle Bill. 

This is a proper Place to take Notice df the Statutes 
for fetting c^ mutual Debts, and alfo to confidel* what is* 
an Extinguifhment of a Debt. 

By z G. 2. r. 22. Where there are mutual Debts he* 
tween Plaintiff. and Defendant, or if either Party fue 
or be fued as Executor or Adminiibator, wheffe^theteait 
mutual Debts between the Teilator or Inteftate, and the 
other Party, one Debt may be fet againft the other, 

- aai 
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and foch Matter may be given in Evidence on the gene- 
ral Iflfue, or pleaded in Bar, as the Nature of the Cafe 
ihall require ; (o as at the Time of his pleading the gene- 
ral IfTue, where any fuch Debt is intended to be infilled 
-upon in Evidence, Notice be given of the particular Sum 
or Debt fo intended to be iniifled on, and upon what 
Account it became due; and by 8 G. 2. r. 24. mutual 
Debts may be fet againft each other, notwithftanding 
fuch Debts are of a different Nature, unlefs in Cafes, 
where either of the faid Debts (hall accrue by Reafon of a 
Penalty contained in any Bond or Specialty; and in 
all fuch Cafes the Debt intended to be fet off ihall be 
pleaded in Bar, in which Plea (hall be fhewn how much 
is truly and juftly due on either Side, and in cafe the 
Plaintiff (hall recover. Judgment ihall be entered for no 
^nore than ihall appear to be due after one Debt fet againil 
the other. 

A Notice- was as follows:. Take Notice'ihai you are in- ^^^^^^ ^^ 
dthted to mi for the U/e and Occupation of a Houfe for 'a jones, Sittings 
long Time held and enjcyedy and no^ut lately elap/ed. The at Weftminfter. 
Deist intended to have been fet off was for Rent referved Hil, 8 Geo. 2. 
on a Leafe by Indenture, which not being mentioned in 
the Notice, could not be giren in i£videace ; for if this 
liad been fhewn, the Plaintiff inight probably have 
proved an Evidion, or ibme other Matter to avoid the 
Demand. Thefe Notices ihould be almoft as certain as 
Declarations. ' 

■ A Debt due to a Man in Right of his Wife cannot be Payotec'v. 
fot off in an Adion againft him on his own Bond. Walker, C. B« 

Where the Plea is of an equal Sum, there the Adlion Eaft. 4 G. 3. 
is. barred, but if it be for a lefs Sum than for what the ^^^^^^'^^ 
Adion is brought, the Defendant mufl pray to have it °°' * •'735* 
fet off. 

The Day after - the lail Ad paffed. Lord HardivicJie, ^^^^^^ and 
-Ch. Juft. delivered the Opinion t)f the Court of K. B, Holyoak, 8 G. 
that a Debt by iimple Contraft might by the former Ad 2. • 
have been fet off againft a Specialty Debt. 

If there be mutual Debt fubiifKng between the Tef- ibid. 
tator and y. S. the Executor will be indemnified in fet- 
tingoff y, 5.'sDebt againll his Tiftator's without bring- 
ing an Adion againil him. 

In Debt upon Bond, the Defendant. pleaded a greater Hutchinfonv. 
Debt in Bar^ upon which: the Plaintiff prayed to have Stupes, T^ 
the Condition of his Bond inrolled, which was to appear g'^ ^^* ** 
at JVeftminfler, and demurred ; and it was holden that 
this Bond was not within the 8 G; 2. for that Statute re- 
lates only to Bonds conditioned to^ pay. Money, and not 
to Bail-Bonds ; and it was not within the Statute 2 G. 2. 

N becaufe 



lio An IniroduSiom U the Law 

becaofe the Plaintiff did not bring the Adicm in his own 
Right, bjt as Trjftee for another, (for he was an Offi- 
Lofun^aMd ^^^ -^^ ^^ Palace Coun ;) bot if it had been given to the 
1-7^'' Sheriff, and by him afigned to the Party, it might be 

othenA'ife, and then the Penalty would have been oonfip 
dered as the Debt, becaofe it vi-oold have depended apon 

2 G. 2. 

C^cs arJ In Debt on Bond, the Defendant craved Orer of the 

Colics, Tr. Condition, which was to pay the Plaintiff lo/. a Year 
31 CO. a. during l,ifc, and then pleaded, that the Plaintiff was in- 
debted to him in the Sam of 500/. for Money lent, ^r« 
exceeding the yearly Sums that had incnrred for the 
Annuity, and offered to fet off as much, &c. and on 
Demurrer the Plea, was holden good. 

I'^L.^^c ^^ 4f^ffi for ¥^' l««i^' *c. the Defendant pleaded 
2^ ' ^^ * Articles of Agreement with motoal Covenants in a Pe- 
nalty of 20o/. for Performance, and fhewed a Breach 
whereby the Penalty became due, and offered to fet off; 
on Demurrer the Court held this Plea not within the Sta^ 
tutes, for there may not be 5/. juftly due to the Defen- 
dant on the Balance. 

A Debt barred by the Sutute of Limitations cannot be 
fet off. If it be pleaded in Bar to the Aftion, the Plain* 
tiff may reply the Statute of Limitations. If it be given 
in Evidence on a Notice of Set-off, it may be obje&d to 
at the Trial. 
TbSm^fo'"''' ^. having been appointed by B. his Attorney to re- 

E. If ^C°a. C. ^*^^ ^ Rents, did after his Death receive Rent Arrear 
g* * * ' in B.*s Life-time ; B.*s Executrix brought an Aftion 

for the Money in her own . Name ; the Defendant gave 
Notice to fet off a Debt due to him from the Tefbtor, 
which was not allowed at the Trial, becanfe the Teilatof 
had never any Caufe of Action againil the Defendant, 
for the Money was not received till after his Death. 
Ba/kei vU^m/ To an Adion on a promiflbry Note of 30/. the Plain- 
Brown, Tr. I tiff took a V^erdid for the whole Sum, the Defendant 
C. 3. K. B. jjad at the fame Sittings an Adion againfl the Plaintiff 
ittings. £^^ J j^^ ^^ which there was a Notice to let off the Note 

of Hand, and the Court held that notwithftanding the 
Verdid the Note of Hand might be fet off, for if at the 
Time of the Adion brought there are mutual Demands, 
they by the Statute may be fet off; and Juflice may be 
done bv entering a Remittitur on the £rft Record as to 
fo much. 
March, A/!ig. ^^^ Affignee of a Bankrupt brought an Adion for 
nee of May, v. Work and Labour, the Defendant gave Notice of a Set* 
off, and at the Trial produced a negotiable Note given 

by 
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by the Bankrapt antecedent to his Bankruptcy to Seen, and K» B. i P. Wk 
Scott's Hand was proved to the Indorfement to the Dc- 7*»- S. ?• 
fendanty but no Proof was given when it was indorfed, 
npon which the Plaintiff called two Witnefles, who gave 
fijong Evidence to (hew it was after the Bankruptcpr ; ' 
however the Defendant had a Verdid ; but a new IVial 
was granted, becaufe fuch Indorfee ought not to be in a 
better (Condition than the Drawee, who would only have 
come in as a Creditor under the Commiffipn. 

To an A£lion of Indebitatus Affumpfit by the Aflignees Ryai & al' Af- 
of a Bankrupt, for Goods fold by them to the Defendant, fignccs of Har- 
he pleaded that H^rv^ before his Bankruptcy, («v/z. 21 JJ^j "^J^^" 
-Apr. 1740,) was indebted to the Defendant by Bond in k.**^b* 
100/. concUtioned to pay 50/. which exceeded the. 13/. ' * 
menticmed in the Declaration ; and upon Demurrer it 
was hoiden> that the Statute for fecting off mutual Debts 
does not extend, to Affignees of Bankrupts, and that 
thefe can never be confidered as mutual Debts, for 
where there are mutual Debts, there muft be mutual 
Remedies, which is not the Cafe here. 

Bat by the 5 Geo. 2. c. 30./ 2B. Where it fhall appear 
to the Commiffioners that there has been mutual Qredit 
given by the Bankrupt, and any other Perfon, or mutual 
Debts between the Bankrupt and airy other Perfon, at 
any Time b^re fuch Perfon became Bankrupt, the 
Commiflioners, or the Aifignees of the Bankrupt's £{1 
tate, fhall ftate the Account between them,' and one 
Debt may be (et againft another ; and what jlhall appear 
to be due on the Balance, and no. more, .fiiall be claim- ' 
ed, or paid* on either Side. .: " . 

in Replevin, the Avowant juftified tinder a Diflrefs Abfolom and 
for Rent; the Plaintiff at Nifi Prius infifted, that there Knight, E. 16 
was more due to him than the Rent amounted to, and ^' *• ^' ^* 
Denifon J. refufed the Evidence, and upon Motion for a 
new Trial, the Court held that 2 G. 2. did not extend 
to the Cafe of a Diftrefs, for that is not an Aftion, but 
a Remedy without Suit ; they likewife declared, that it 
did not extend to Detinue, and the like Adions of 
Wrong. 

In Covenant upon an Indenture for Non-payment of Gower and 
Rent, the Defendant pleaded Non eftfaBum, and gave a Ux v. Hunt. 
Notice of Set-off, Mr. J. Denton at the Affizes was of'®- *o4- 
Opinion he could not upon this Iffue ; but upon a Motion 
for a new Trial, the Court held the Evidence ought 
to have been received, for the general Iffue mentioned 
»*l .: N 2 in 
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in the A£l mud be underibod to be any general Iflue, 
and accordingly ordered a new Trial. 

If a Man accept a Bond -for a Legacy, it is an Extin- 
guiihment of the Legacy ; fb if a Man accept an Obli- 
gation for a Debt dae by fimple ContraA ; othenvife hr 
a Debt dueby Specialty ; but if a Stranger give a Bond 
for a Debt due by fimple Contrad from another, it will 
be no Extinguifhment. 

So if a Man after an k6t of Bankruptcy committed, 
give a Bond for a fimple Contraft Debt, it will not fo 
tar extinguifh the fimple Contrad as to deprive the 
Creditor of petitioniag tor a Commiflion. 

If an Infant become indebted for Neceflaries, and 
^ve a Bond in a Penalty for the Money, it will not ex- 
tingoifli the fimple Contrad Debt, for tht Bond is void^ 
aliter if it be a fingle Obligation in the very Sum. 

The Plaintiff gave a Note of Hand for Rent Arrear, 
and took a Receipt for it when paid, the Defendant af- 
terward difbained for the Rent, the Flainriff brought 
Trefpafs ;, and it was holden, that notwithf(anding .Uiis 
Note, the Defendant might diflrain, for it is no Altera- 
pon of the Debt till Payment. But if ^.' indorfe a Note 
to B. for a precedent Debt, and Bi give a Receipt for 
it as Money when paid, yet if he negled to apply to the 
Drawer in Time, and by his Laches the Note is lofl, it 
will extinguifh the precedent Debt, and in. an Adion 
he would be nonfuited. 

If a Landlord accept a Bond for the Rent, this does 
not extinguifh it, for' the Rent is higher, and the accept- 
ing, of a Security of an equal Degree is no Extinguifh- 
ment of a Debt, as a Statute-Staple for a Bond. But a 
Judgment obtained upon a Bond is an Extinguifhment oi 
It. 
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PART III. 

Containing ONE BOOK. 

Of Actions given by Statute. 

INTRODUCTION. 

•jr A VIJ^G in the two former Parts of this Work 
"J treated of fuch Adlions as arc founded either upon, 
orts or upon Contrad, it is now proper to take; Notice 
fuch Actions as are given by the Statute Law; dnd 
cy arc of two Sorts : 

1 . Such as are given to the Party grieved. 

2. Such as are given to the common Informer. 

It would be endlefs to mention aU the A£ls of Parlia- 
ent that give Actions ; I will therefore only fet down 
ch as are in moil frequen.t IJio ; taking Notice like- 
ife of fuch general Rules asjare applicable tp all A£li- 
is upon Statutes. ^ . 
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CHAPTER I. 

Of Adions upon the Statute of Hue and Cry. 

Y the Statute of Wimtmt^ c. 2. the Hondred within 
which any Robbery is committed (hall be anfwer- 
able for the fame. 

Sdk 427. No Robbery will make the Handred liable, but that 

which is done openly and with Force and Violence ; there- 
fore if a Carrier's Son or Servant confpire to rob him, the 
. Hundred is not anfwerable. 

Hot. 125. By the fame Statute, if the Robbery be done within the 

Divifion of two Hundreds, both (hall be anfwerable. 

z Salic 615. If Robbers aflault a Perfon in one Handred, and he 

flies into another, where he is purfued and robbed, the 
lafl Hundred is liable. 

% Rtym. 826. So if a Perfon be carried oat of the Highway in the 
Hundred of J, and robbed in a Coppice in the Highway 
in the Hundred of B. it will be famdent to chaige the 
Handred of B. 

But if one be taken in the Handred of J. and carried 
into the Hundred of B. into a Manfion-hoofe and rob- 
bed, or taken in the Day Time in jf. and carried to B, 
and there robbed in the Night, it is not within the Sta- 

Cardu 71. tute; for though there be no Occafion to aver in the 
Declararion that it was done in the Highway, any more 
than that it was done in the Dav, yet it maft be given in 
Evidence on the Trial, elfe tne Plaintiff will oe non- 

fuited. 
Far. i6o. Proving that the Robbery was committed in a private 

Way, will be iofficient to diarge the Hundred. 
Tdhmaker v. A Robbery upon the Lord's Day by 29 Car, z. c. 7. 
HootL Edrnon- will not charge the Hundred. But that Sutute only ex- 

iTstJ*' ^6^* *^"^* ^® ^^^ ^^^^ ®^ Travelling, therefore where the 

• 40 • Plaintiff was robbed in going to Church on a Smufaj^ he 

recovered. And upon any other Day if there be as muck 

Light as a Man's Countenance might be difcemed by, 

though before Son-rife or after Sun-fet, the Hundred 

7C0. 6.Cr.J. fhall be liable. So if Robbers oblige the Waggoner to 

io6. Far. 156. drive his Waggon fit)m the Highway by Day, but do not 

take any Thing till Night. 

By 27 El. r. 13. No Perfon ihall have an AQaon 
agaii\/l the.Himdred, onlefs he ihall, with as muck 

convenient 
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convenient Speed as may be, give Notice to ibme of the 
Inhabitants of Ibme Town, Village or Hamlet near to 
the Place where the Robbery was committed. 

By 8 G. 2. f. 1 6. No Perfon (hall have an A6lion 
againfl the Hundred, unlefs befide the Notice required 
by 27 EL c. 3. he fhall, with as much convenient Speed 
as may be, give Notice to one of the Conftables of the 
Hundred, or to fome Conftable, Borfholder, Headbo* 
rough or Tything-man of fome Town, Parifh, Village, 
Hamlet or Tything near unto the Place where, &c. or 
fliall leave Notice in Writing of fuch Robbery at the 
Dwelling-houfe of fuch Conftable, &c. dcfcribing in 
fuch Notice to be given or left, fo far as the Nature and 
Circumftances of the Cafe will admit, the Felons, and 
the Time and Place, together with the Goods and Ef- 
fefts whereof he was robbed. • 

B* was robbed a little after fix in the Morning, his Ball v. Hund. 
Stirrups cut, his Bridle and Saddle thrown into a Ditch, Wymodefley, 
Ilia Horfe turned loofe, two Miles and a half from J^'* ^ ^ ^' ^' 
Nortkampton. He went there after recovering his Horfe, * 
kc. and gave Notice to the Inhabitants and to three 
^en in the Way, and then rode three Miles farther, 
md left Notice in Writing with the High Conftable of 
he Huiulred in which, &c. and all this within two 
iours oft the Robbery : And upon a fpecial Cafe ftated 
lad Judgment, though it was objected that he had given 
10 Notice to the Conftable at Northampton^ which was 
he Perfon it might have been given to with moft conve- 
lient Speed : But it was anfwered that it was put yn the 
Vltemative, and the Conftable of the Hundred was the 
Qoft proper, and this was done with all reafonable Speed : 
t was faid that perhaps he went to Northampton for Ad- 
ice, for Men do not carry the Ad of Parliament in their 
'ocket. 

Notice given to the next Village forward in the Road Noy 5«* 
sgood, though it be in another Hundred, and though 
here were another Village a latere nearer in the fame 
lundred. The Word in the Ad is near, not neareft, 
ind kvt. Miles liave been reckoned fufficiently near :^ And 
t is good though the Village is in a different County. ^'' ^^'' 4*« 

By z'j EL f. 13. The Party robbed fhall not have any 
^dion, except he firft, within 20 Days before fuch Ac- 
ion be brought, be examined upon Oath before fome 
Ittfticc of the Peace of the County where the Robbery 
^^ committed, inhabiting within the faid Hundred or 
i^ar the fame. Whether he knew the Parties that com- 
niitted the Robbery, or any of them ; and if upon Ex- 
amination it be confeiTed that he does know the Parities, 

N 4 that 
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that then he (hall, before the Aftion commenced, enter 
into a Bond before the faid Juftice effeftually to piofecute 
the Perfon fo known. 
Lake v, Hun- Though the Robbery were 20 Miles from the Place 
drcd of Croy- where the Juftice lived, andtho' it were proved that there 
1744.. ^' were many Juftices lived nearer, yet Abney J. held it 
fufficient on a Cafe rcferved, faying the A6t was only di- 
rectory in that Refpeft. 
1 Jones 239. The Oath may be taken before a Juftice of the Coun- 

Cr. Car. 211. ty, though not in the County at the Time of ad mi ni- 
I Leon. 323. ftring it, for he afts only as a Minifterial Officer, and 
therefore an Aftion would lie againft him if he refufed to 
take the Examination. 
Per Parker Ch. It is fufficient for the Plaintiff to prove that he who 
J. at Hertford, took the Affidavit adls as a Juftice of the Peace, and 
^7^2. it fhall be read upon Proof that it was delivered by his 

Clerk to the Peribn producing it, without proving the 
Juftice's Hand. 
Graham v. It is not necfffary for the Juftice to take the Exami- 

Hund. of Ec- nation in Writing, but if he appear at the Trial, and 
contrcc, per depofe the Subftance of the ufual Affidavit, it is fufficient. 
focieTs.-^' But if the Juftice have taken the Subftance of the 

Kemp, v, tifual Affidavit in Writing, and that is produced in Evi- 

Hund. of Staf- dence, he ftiall not be permitted to give Evidence at 
ford, Tr. 19 the Trial of any Thing elfe the Plaintiff faid on his Ex- 
G. 2. C. B. amination, *vix. any Defcription of the Robbers or Rob- 
bery different from what he ftiall give on the Trial. 

By 8 G. 2. r. 16. The Party robbed muft, within 20 
Days after the Robbery committed, infert an Advcr- 
tifement in the Gazette, defcribing the Felons, the Time 
and Place of the Robbery, together with the Goods and 
Effefts taken. 
Chandlers. Chandler was robbed {inter aP) of 1 5 Bank Bills, he 

Hund. of Sun- knew the Value of each Bill, and the Dates and Num- 
ning in Bcrkf bers of 9, but not knowing the Dates and Numbers of the 
1748. other 6, in the Advertifement he only inferted the 

Value, and not the Dates or Numbers of any ; upon 
this a Cafe being referved for the Opinion of the Court 
of C. B. they were equally divided upon the- Queftion, 
Whether he ought to recover for what was well defcrib- 
cd, wix. his Watch, Money, and the 6 Bills of which 
the Dates and Numbers were not known, and thereupon 
the Poftea could not be delivered out ; WilUs Ch. J. and 
Burnet J. for the Defendant, Jbney and Burch J. for the 
Plaintiff. This Cafe being attended with many fofpici- 
ous Circumftances, and for fo large a Sum of Money, 
occaiioned the AB. of 22 d. 2. r. 24.. whereby no Perfon 
(hall recover againft the Hundred in any A&ion on any 

of 
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of the Statutes of Hue and Cry more than 200/. unlefs at 
the Time of the Robbery there be two prefent at leaft to 
atteft the Truth of his or their being fo robbed. 

By the fame Adl of the 9 Geo. 2. the Party muft, be- 
fore any A6lion commenced, enter into a Bond in the 
Manner therein mentioned to the High Conftable of the 
Hundred, for the Payment of Cofts, &c. 

By the 27 Ei, the Aftion muft be commenced within 
a Year after the Robbery committed, for which Reafon 
the Plaintiff muft produce a Copy of the Original, to 
fhew the Adion commenced within the Time, as alfo 
that the Oath of the Robbery was within 20 Days before 
the Tifie. 

By the fame Aft, if any one of the Offenders be taken 
by Purfuit, the Hundred (hall not be liable, and by 8 
C 2. it is fofticient if he be apprehended within 40 Days 
after Notice in the Gazette, But this muft be pleaded, 
and not given in Evidence on the general Iffue. 

If a Servant be robbed- in the Abfence of his Mafter, Salk. 61%. 
of his Mafter's Money, dither the Matter or the Ser- ^*^* M-7* 
vant may bring the Adlion, but the Servant muft take 
the Oath: But. if he be robbed in th6 Prefence of his 
Mailer, of his Mafter's Money, .the Mafter muft bring 
the Adion, and his Oath alone will be fuificient. 

The Party robbed may be a Witnefs ex Niceffltate, 
and by 8 G. 2. an Hundredor may likewife be a Witnefs 
for the Hundred. 

If the Mafter bring an Adlion on the Robbery of his t, j^^ a* 6S6. 
SeriKant, . he may be a Witnefs to prove the Delivery of 
the Money to him. 

The Plaintiff need not prove the Robbery in the Place Chven 70* 
or in the Parifti alledged in the Declaration, if it be 
proved within the fame Hundred. So Hue and Cry 
need not be proved by the Plaintiff, though alledged in ^ ^^^^ ?j 
his Declaration, for it is the Part of the Hundred to le- ^^^* " ' 
vy it. 

By 27 EL c. 13. The Inhabitants of every Hundred, 
wherein Negligence of frefti Suit after Hue and Cry (hall 
happen to be, fhall anfwer the one half of the Damages 
recovered againft the Hundred, Sec. to be recovered by 
A^on of I^bt, Sec. in the Name of the Clerk of the 
Peace of the County, for the Ufe of the Inhabitants of 
the Hundred in which, &c. 
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^H£ Sratsr of die i £^ 5 £r. 6- ^. 15. dsrcSts tke 
TidK to be Enrir fa out Buicr ckt Psa of Fcr- 
« Uft. (50. kitmre of mbie Value, wicfaoat t iir i Mfwf ^ » vkoa; 
bat chat Has been alwars conffned ts be die Ptopnetar 
of the Tidie, as be is die Partf grieved. 

la diis A^doQ dKreibre die PluodiF amlE pcore kiis- 
lelf entitled to die Titfae, the taking awsf bf tke Dclen. 
Cr« J« 417* dant, and the Vaine ; bet as die ASdam ia faeudrJ ca 
the Tort, die PkuxdfF say d/odaiz as Frrmmriv Ksd 
Fr^friitariMs ir it ho t iKwing anr paiticalar Tide. 
StfMiiiii^ The PlanciC declared as a Fanner of the RcaoTf of 

BjUy. Frihuff^ and prored kintielf Lc£ee of ok Rdl^vr, «k> 

was Le^ to the Dean and Chapter id whoai the Rec- 
toiy belonged, and produced the Leaie from Bdbmr^^hmi 
not from toe Dean and Chapter to him; ho w erer mpam 
pnmng that he received Tube of ochers as Fanner, ic 
was Mden fid&aent hy Femhtn&m Ch. Jnft. in Smffkx 
nmnifit tf. 16S2 ; and at the fame AiSizes the Plaincif being Farmer 
^'^^ , onder the Dean and Chapter of Cmmerhmry^ and pioring 

he had reoeired Tithes for fome Years as foch, it was 
holden Asfficient widioat prodncing any Leaic. 

Soif the Plaintiff claim as Paifon, if die Tide be not 
in Qoeftion, ic is infficient if he prove himfelf in qniet 
Pcfl^on ; bat if the Tide be in Qaeftion, he moft 

f^ovt his Ordination by the Biihop, his In^tndon and 
ndn&ion, Snbfcription to the Declaration in the Ad of 
Uniformity in the Prefence of the Biihop, &c. and his 
reading the 39 Articles within two Months, and declaring 
his Aflentto them. 
CiTth* %hu Debt upon the Statute againft three ; npon Hil debet 

pleaded, the Jury foond that the Defendant Hamc9ck debet 
t%l, but quoad t\it other Defendants Nil debent ; and npon 
Motion in Arreft of Judgment, becaafe it was an A6Uon 
of Debt founded on a Contrad which is iotire ; the 
Court held it was founded on a Tort, and therefore one 
may be found guilty and the other acquitted, as in 

other 
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other Aftions upon Torts; and upon the Authority of 
this Cafe the Court of K. B. determined the Cafe of 
Uatdman v. Whilecrt W a/" A/. 2Z G. 2. which was an 
ASJonof Debt againft nine for keeping a Lurcher con- 
trary to 8 G. I . f. 1 9- All pleaded Nil dtbmf, and Ver- 
di£l as to fix, ^oi dthtnt 5/. and as to the three others 
Nil dibtni. Only one Penalty can be recovered againft Cro. ElU. 4S0. 
all. 

Upon Nil ithtt a Lay Perfon cannot give a AWiKeb. 4j. 
dtcimande in Evidence, but the King or a ^iritual 
Peribn may, without fliewing any Caufe why difcharg- 
ed; for it ihall be intended by lawfal Meant:. But i Lev. 185. 
where a fpecial Verdift found that the Abbot of 
Ahiugttn was feifcd in fee, and that he and his Pre- 
dec^rs held it difcharged. and granted it to All Stuli 
College, it waa holden that the Frefcriptiou -was perib- 
Bzl, and determined fay the Alienstioot and that it could 
not he- intended to be a Difcharge by a real Com- 
pofitioD, it not being pleaded or found by the Jury to be 
fo. 

And this leads me to take Notice of the ConlbiifUon 
of the Statute of 31 H. 8> e. 13. as to Difcharget of 
Paymeat td Tithe, At common Law temporal Perfbns 
had only two Ways to difcharge Ti the ; the &iR was by 1 Ca. 45. 
Grant of the Parfbn, Patron and Ordinary ; the other 
by a Prefcription /ai mtJt, bnt not by an abfblute Pre- 
fcription. 

Spiritual Perfbns had four Ways of Difcharge. i. Boll 



of toe Pope. 3. Compcfition. 3. Prefcription, all which 
were abfolute. 4. Order, •uix. Ciftertians, Templcrs, 
and HoTpitaiers of yerufidfm, and was limited to lb long 



as the Land remained in their own Manurance. 

Then came 31 H. 8. and enaftcd that as well the 
King, as all and every Perfon which ihall have any 
Hereditaments which belonged to MonaJleries or other 
religious or ecclefiaftical Houfes, Ihall retain, keep, and 
enjoy the fame according to dieir ESatea and Titles, 
difcharged and acquitted of Payment of Tithes, as freely 
and in as large and ample Manner as the faid late Ab- 
bots, Sec. occupied, podeired or enjoyed the fame at the 
Days of their Diflblution. 

This Claufe hath continued the Difcharge by Bull, n^^^ 297. 
Compofition and Order, which was before the Aft, and 
which elfe would have been diflblved with the fpiritoal 
Bodies, to which they were auiiexed. . 

It hath likewife continued the Difcharge by Prefcrip- 

don, which though it would otherwife have continued in 

the 
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the King, who is Per/onamixta^ and therefore capable 
of fuch a Difcharge at Common Law, yet it would have 
failed in the Cafe of a mere Layman, fuch a One (as I 
have already faid) not being allowed to plead a Prefcrip- 
tion in Non decimando, but only in M$do decimandu 

It hath alfo created a new Difcharge, and that is Unity 
of PofTeffion of the Parfonage and Land in one Hand. 

But to make this Unity a good Difcharge within this 
A61, it muft be a perpetual one, /. e. a tempore cujus^ 
Sec. till the DiiTolution ; and though it be perpetual, yet 
if the Abbot, or his Farmer, paid Tithe before the Dif- 
iblution, that would deflroy the Prefcription, becanfe it 
would prove there was no real Difcharge, for an Unity 
by Prefcription is not itfelf a perfedl Difcharge, but 
from thence the Law will /r/«tfyiz<:/>prefume one, tho* 
it cannot be found; and therefore if the Jury find 
nothing but a perpetual Unity, it is found againft the 
Pleader, and therefore in pleading fuch an Unity you 
mufl add, that ratione inde they held diicharged of Pay- 
ment of Tithe Time out of Mind, for that fixes it to the 
Statute ; yet the Unity and not the Conclufion muft be 
traverfed. 

From hence it appears, that if the Appropriation were 
made within Time of Memory, upon the Point of Unity 
the Statute will be of no Avail ; but in fuch Cafe he may 
alledge the faid Branch of the Ad, and that the Abbots, 
&c. a tempore cuj us till the DiiTolution, held the Land 
difcharged of Tithe, and give fuch Evidence that he may 
afl^prove it, which muft be /i Pofteriori, 

But if the Abbey were founded within Memory, or 
the Land purchafed to the Abbey within Memory, then 
he cannot prefcribe ; but if the Abbey had been Time of 
Mind, and an Appropriation fmce, yet he may pre- 
fcribe in a general Difcharge ; for that may be, though 
an Unity came after. 

Of the other Ways of Difcharge continued by this 
Aft, it is only neceffary to fay, they muft be properly 
pleaded, for Tithe of Right belongs to the Church, and 
if you will difcharge a jiSt Demand, you muft fatisfy the 
Court of your Difcharee. 

But note, this Claule of Difcharge in^i £f. 8. extends 
only to fuch religious Houfes as came to the King by 
Virtue of that Aft, or by 32 -fiT. 8. c, 24. and not to 
fuch which came to him either by Virtue of 27 ^. 8. or 
1E.6. 

Where the Difcharra is by Order only, it is limited 
to fo long as the Lknd is in the Occupation of the Own- 

■ ; crs," 
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KTS, but if the Land have never paid Tithe, though it be 
proved never to have been in Tenants Hands, yet the ge- 
neral Prefumptjon of a total Difcharge Ihall prevail. 

In Debt Hpon the Statute 2 ^. 6. the Defendant plead- Bmirfcongh w. 
«d Not Guilty, and infilled on the Provifo of barren A*"?. P" 
Lands; the Cafe wa«,, he pbughed and denfliired ir>°°^^'^' i- 
ancient Warren and ' Sheep-walk, in which were fomc 
Furzes, and the firft Crop upon 107 Acres was of tl>e 
Value of 240// and npon this, without more Evidence, 
the Judge thought it fuiEcient to fhew the Land ivas tioC 
fuatti natttra barren but profitable La'nd. 

So if a Wood be ftabbed and grubbed, and made lit 1 inft. Gj6. 

ftir the Plough and etnp!o)[ed thereunto, yet it fliall pay 

Tithe prefentl f, for %obd Ground is Tfrraftrtilit & 
Jacunda. 

Lord fftfiVw/Vie held fuchLand only within the Claufe Stocfcwtll aU 
oC'the Statute, telatingto barren Land as over and above Tkt'. 14 J»ly 
the nccelTary Expence of intltffing and clearing;, required '74''*- ■ 
alio Expence in manuring, befere they Could be made 
proper, for Agriculture; and therefore decreed Tithe 

upon its being proved, that the Land bore better' Com ■ 

than the Arable Land in the Parilh, without 'any 'extra- ' ■"' 

ordJoaiyExpenceinManure,- &c. and tbat.it had paid 
Tithe of Milk,- Wood, &e. before. 

Note: In the fame Canfe it appearing that a Modui 
of 13/. was paid for the'Kth^of GrOT^rftfti,-''terwhich 
there was Common Appurtenant tn tlie Land iriclofed, a 
Parcel af which was allotted bythe'Aft-ftir.inclofing to 
the Farm, the; Chartccllor 'hfild the MoAa e;(tebded' to 
fuch inelofcd Land. ' ' 

If one do gain Land from,tlte Sea and plow it, he Aiall Wit and Bucks 
pay Tithe, far the L^iid Is tiat>a/« naiuTA birren. Buir. 165. 

So of any other Land coyeiipd with Water. 

This Statute extends only to predial Tithe, '/. e. m Cr. E. 47s. 
fruQibm pradierum ul bUda, fanum, l^c. feu ix/fjtmbus a Inft. 64!, 
arherum, at pama, fyra. Sec. hirt Tithe of CKeefc,' litilk, ^49- 
Calves, Lambs, &c,' are ti6t .predial but' ihixtd ; and . ■ . . -. 
therefore in an Aftio'n brought for not fttting out Tithe i- - , 
ofCheefe. Milk, &c. after Verdift for'the Plaintiff 
Jud|;Went was arrellid. "' 
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CHAPTER HI. 



Of A£liori$ upon 5 £//z. 

^HE 5 £//«. f. 4. enaSs, That no Pcrfon (hall. ex- 

crciie aay Trade who has not fcrvcd as an Apr 

prentice for 7 Years, undi^r l;he Pc^nalty of 2/. ptr Month, 

to be recovered by whoever will fue. for the fame. 

Salli:. 611. None but what were Trades at the T^imc of makbg 

the Statute are within it, therefore . it ou^ht to. be aver. 

red in the Declaration (or Indldment) that it was a 

Trade at the Time of making the Ad, and it is a good 

Rex V. Mon- Exception in Arreft of JudgJtnent, that it is not fo aver- 

ro, H.* 3 G. 2. red ; unlefs it be a Trade within the very Words of the 

the Ad, and then no fuch AverJnient is neceilary. 
Queen v. Ro- And note ; it muH be averred to be a Trade ufed 
binfon, Tr. 13 within the Realm (or Kingdom) of England ov Waks at 
An. the Time of making the Aft, ;. 

Salk. 6x1. Only fuch Trades are within the Equity of the Ad as 

require Skill ; but whether it were a Trade or not at 
the Time of making the Statute, or whether any Skill 
be requifite to the Exerciie of it, is Matter of Fad pro- 
per for the Determination of the^Jury . 
I Mod. 26. 8 ^( ^3 ^i^e^ objeded, ithiat the uiing a Trade in a 
Co,iz9. IX Co. Coiiiitry Village is not within the Statute, and in the 
84* Cafe of Rex Y.Langley H.5G.* 2. Mr. J. Pagt f^d he had 

- often known Indidments qq^ed upon fuch Exception: 
However, I do not apprehend it would now be allowed; 
for in fuch Cafe at the . Sittings at Wejtminfter it was 
. mentioned, but Lord Ch. J. I^^ made flight of the Ob- 
• . jedicn. 
^ . Qn Motion to quaih an Information againft the De- 

* Cobus^Tn'"' ^^^^^^ for exercifmg the Trade of a Baker without hav- 
30 & 31 G. 2! i»g ferved an Appretiticefhip at the Pariih of S. m Kent* 
B. R. The firil Objedion was, that it did. not appear ths^t the 

Offence was committed in the City, Borough, or' Mar* 
ket'Town. Secondly, that it did not appear but that 
the Defendant exercifed this Trade when the Ad was 
made. But the Court held that neither the enading 
Part of the Statute, nor the Preamble, gave any Foun- 
dation ^r the firft Objedion, and that the Offence was 
clearly well laid ; though they faid, if it came out in 
Evidence that he followed the fiufinefs only in a fmall 

Village, 
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Village, it had been the common Pra6tice to find for 
the Defendant. As to the fecond Objedtion, the Court 
faid, it muft be prefumed at this Length of Time, tho' 
the Objedion would have held, whilft the Law was re- 
cent. 

It has been holden that ferving feven Years as an Ap- Salk* 6j. 
prentice beyond Sea, without being bound, is fufficient, 
and therefore an Indidlment was quafhed, becanfe it on- 
ly faid he had not ferved as an Apprentice i^ii reg^ 
num Anglia aut Walliam» 

• In an Adion qui tarn for exercifing a Trade, the Peaks 4;^: - 
Queftion arofe What fhould be a Service? i(0£i which JAh^dfa/H.';' 
Holt Ch. J. cited a Cafe between Hopkins mi Toung in i M.'^t "' 
B. R. on a fpecial Verdid, where it was adjudged,^ that ^'^sf' 
if a Pcrfon ferving feven Years in the Exeifcife of his 
Trade to any Perfon exercifing that Trade, though that 
Perfbn have no Right to afe that Trade, yet being cm- 
ployed in it feven Years, that fhall be a good Service ' ' 
though he were not an Apprentice; alio he faid he had " • 

holden that if a Woman marry a Tradefman, and be 
employed therein feven Years, and then the Huiband 
die, fhe may ufe that^ Trade after her Hufband's Death ; 
and alfo if ihe marry a fecond Hufband, fhe may conti- 
nue to exercife that Trade, and if fhe die her Hufband 
may continue to exercife it, provided he were employed 
in the Exercife of it feven Years in his Wife's Life-time ; 
he faid he had mentioned all thefe Opinions of his to the 
Refl of the Judges, who all concurred. 

The foregoing Cafe fhews that the Confb-u6lion put Rex v. Driffield^ 
upon this Statute has been a very liberal one in Favour 18 G.2. 
of Defendants ; however, there has been no Cafe which P«f Cur\ 
has been determined to be within the Aft, unlefs there 
have been -in fome Manner a Service for feven Years ; 
therefore one who is a Partner to a Perfon qualified will 
not be within the Ad, unlefs he have ferved feven 
Years. But if the Defendant can in any^aniier prqife 
the following of the Trade for feven Years, it* will be 
fafficient without any Binding (and he fhall be fuffered 
to make it out by Months and Weeks ;) yet - the Word 
Affr§niice is the very material Word of the Statute, and a Raym. 1179. 
an Indictment without it would be ill. 

It has been holden to be fuflicient if the! Defendant Wallen v. 
have followed the Trade fevdn Years as a Mafler, with- Houlcon, 1759. 
out any Profecution againfl him with EfFe^. 

A'PeHbn who follows a Trade as a Journeyman is not Tn 9 G. 2. 
fhbjed to the Panaltiet of this Statute, though he his B. R. 
mrt fSmred an Apprenticefhip. 

.:■ On 
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Salk. 6io. On a fpecial VerdiA the Cafe was^ The Defendant 

was a Turkey Merchant, and exported Woollen Manu- 
fadore into Turkeys he employed Clothiers that had 
ferved Apprenticefiiips to work the Cloth in his own 
Houfe at his own Charge, and with his own Materials; 
and the Coart held that the Defendant was the Trader in 
this Cafe, becaofe he employed the Reft who were but 
as Servants ; they held likewife that this was trading 
within the Statute, for whether the Utterance be within 
the Realm, or in Turkey ^ is not material. 
Raynard v. But where a fpecial Verdift found that the Defendant 

Chafe, Mic. 30 ^^3 ^ Money Partner in the brewing Trade with Coxy 
* ^* * * who was ii|tialified, but that by Agreement he was not to 
interfere in the Trade, but that Cox had an Allowance for 
that Purpo£e, the Court held.it was not within the Mean- 
ing of the Statute. 
Hex v. Scy- Note ; Freemen and their Wives cannot be Witncf- 

mour, M. 6 fes, where Part of. the Penalty. goes to the City or Town 
g! h5j[^*^"' Corporate where the Offence is committed. 
Jeyncs v. Ste- Though the Plaintiff in this Adion be not entitled to 
venfon, E. 10 Cofb.if he recover, yet he mufl pay them if the Ver- 
G. 2. C. B. didl be found againil him. 



CHAPTER IV. 



General Rules concerning Actions on penal Statutes. 

BY 31 i?/. r. 5. it is ena&6d. That all Anions, &c. 
brought for any Forfeiture Upon any penal Statute 
made or to be made, whereby the Forfeiture is limited 
to the Kiiig^ fhall be brought within two Years : and all 
Anions uppp ^ny penal Statute, the Benefit whereof is 
limited to the King and to the Profecutor, ihall be 
brought within one Year. 

And. in Default of fuch Purfuit, then the fame to be 
brought for the King at any Time within two Years af- 
ter that Year pnded. And if any Suit upon any penal 
Statute made or to.be )nadc, except the Statute of Til- 
lage, fhall be brought after the. Time in that Biehalf be- 
foire limited, the fame ihall be void and of none EfFe^l. 

Upon 
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Upon this Statute it has been holden, that if any Of- 4 Mod. 144. 
^ fenec prohibited by any penal Statute be alfo art Offence » Show. 353. 
at Common Law, the Profecution of it as an Offence at 
Common Law is not ftftrained by this A€l. 2. That the Noy yit 
Defendant may tzke Advantage of .this Statute on the 
general IfTue^ arid need not plead it. 3 . That the Party 
grieved is not within this Statute, but may fue as before i Carth; 232. 
But ^^re, where the Suit is firH: given tor the Party grie- ^^' Rayni. 7^» 
Ved, and then to the ccihmon Informer? 

On a Cafe reierved it appeared that the Aftionof Debt Lookup who, 
was brought on 9 An, c, 14. by a common Informer *^* '"; f"^' 
fagainft Sir T. F. for winning 525/. of G, L. at Cards. ^ q^". ' ^'*^* 
Tiie Money was loft and paid 11 March 1757, and the 
Griginalnot fued out till Mic, 1762. The Court of C. 
J&. held it a Cafe within 31 EL tho' the A6lion given in 
the firft Inttince to the Party grieved, and afterward to 
the Common Informer for himfelf and the Poor of the 
Parifti : For fuch Adlion would have been within the 7 
jfiT.* 8. and the 31 EL was made to narrow the Time 
given by- that Statute, and t^ierefore could never mean to 
leave any Adions unreftrained iii Time; the latter 
Part of the -Claufe niuft therefore be conftrued to extend 
io them. 

It has beeii determined that fuing out a L&fitat within Cartt. 232* 
the Year, 'is 1 ftifficlent CommericemenrDf the Suit to 
fave the Limitation of Time* But if the Writ were not Morris end 
fued outtill after the Year, though by Relation it would Hanvood, Mlc 
be within the Tirild,* ■ the Plaintiff ought to be nonfuited. ^ ^' 

By 21 Jac, r. r; 4. . All Offences againft penal Sta- 
tatesj for which any common Informer may ground an 
Adlion, &c* beforejfufticcs of Excife, &c. (except Of- 
fences concerning Recnfancy or Maintenance of the 
King's Cuttoms, of tlafirporting Gold and Silver, Am- 
munition or 'Wool, &c.) ihall be compienced, fuedi 
tried, • reC6fVered anfl determined by Aftion, &c. before 
the Juftices of AiS.ze, &c: or before Juftices of the 
Count^, &c. and the like Procefs in evtfry popular Ac- 
tion, &c. Ihall be as in Aftions of Trefpafs ^vi et armis 
at Common Law, and in all Suits on penal Statutes th.e 
Offentc Ihall be laid in the proper County ; and if on the 
^ntikl ilTge the Offence be not* proved in the fame 
Cottnty ifi which it is iaid, the Defendant Ihall be found 
Not Guilt)'. ■' ^ ' 

In the Conftmfllion of this A^Tit has been holden. Hick** Cafe, 
that it does not extend to any Offi^nce created iince that SaUc. 37a. .. 
Statirte, Iwt that where a fubfequent Statute gives ^nn 
Ai^on of Debt or other Remedy for the Recovery of a 

O Penalty 
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Penalty in any Court of Record generally, it (6 hr im^ 
pliedly repeals 21 Joe. i. HoweTer the Offence maft be 
laid within the proper Coanty. 

This Statute gives no new Jorifdi&ioo to the Coarts 
therein mentioned; therefore Soits §» fodi Offences, 
over which they had no Juriididions before the Statute, 
mud be brought in the Courts of Weftminfier* 
Ciith. 465. Where by the A£l creating the Penalty, it is to be re- 

covered by Bill, Plaint or Information in any of the 
King's Courts of Record, and no Mention made of the 
Quarter Sei&ons or Affizes, the 21 Jac, i. does not ex* 
tend to it ; for the Ad never meant to give a Jnrifdidion 
to the Quarter Seffions or Affizes where they had none 
Str. 1 703. before. Therefore it was holden that an Information 
did not lie at the Ailizes for Non-reiidence, the Penalty 
(by 21 H. 8.) being recoverable by Bill, Plaint or In- 
formation in the King's Courts. 

In the Cafe of the K. v. Martel, M, 25 Car. 2. in an 
Information on the 5 EUz, it was holden, that it lay not 
originally in K. B. becaufe the 21 Jac. i. hath nega- 
tive WorJs, but that if it be begun originally below, 
the Party may remove it by Certiorari it he will, and 
give Jurifdidion to that Court, for it is a Statute for the 
Eafe of the Subjed ; but the King cannot remove it. 
I Show. 354* No Suit by a Party grieved is within the Reftraist of 
the Statute. 

By 18 Eliz. r. 5. No Informer ihall compound or 
agree with any th^t fhall offend againft any penal Sta- 
tute for an 0#ence committed, but after An^er made 
in Court to the Suit, nor after Anfwer but by Confent 
of the Court. 

This extends only to common Informers. 
Hut. 35, It extends as well to fubfequent penal Statutes, as to 

thofe which were in Being when it was made. 

Mnui andLU By that Statute the Common Informer maft fuc in 

hi, M. 250.2. proper Perfon, or by his Attorney : Therefore an Infant 

cannot be a Common Informer, for he mufb foe by 

Guardian. 

Conningham A Common Informer cannot fue for a lefs Penalty 

V. Bennet, Tr. jjjan the Statute gives ; if he do, though he have a Ver- 

•I G. I. c. B. jj£^^ Judgment will be arretted. Ex. gr. If a Commoa 

Informer were to fue- for the iingle Value of Money won 

at Play, where 9 An. c 14. gives the treble Value. 

Shinier v. In an Adion on a penal Statute it was moved by the 

^^^^' c' B ^^^*^^^*°^ that the Plaintiff fhould give Security to 

" . p^y ^^^ Cofls, upon Affidavit that he was a poor Man. 

Sot 
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Biit the Court refufed the Motion, for the Statute haviiig 
given him power to fue, it is aDebt due t<!rhim; but if 
it appeared that the Adion, was brought in a feigned 
Kame, they would oblige the real Profecutor to give 
Security. . 

The Court will on Ntotiott give the defendant Liberty ^*^^^JT . 
to pay the Penalty into Court with Cofts. 3'°f^ ^''* ^^ 

Wherever the Aftion is founded on a penal Statute, jj^ij/^xS. 
Kot Guilty or Nil debet are good Pleas. 

If a Defendant would plead a Recovery in another jgckfon tfmf 
Adion for the fathb OfF^iice ih Baf> he mufl take Care Giiling^ Tr« 
to fet out in his Plea, that the Plaintiff in the other »5 ^' *• 
Adion had Priority of Suit ; if he do not, his Plea on 
Demurrer will be bad, but the Record of a Recovery in 
another. Adibn cadnot be givch in Evidence on Nil 
Met. For if it be pleaded, the Plaintiff might reply S^- 7oi. oa. 
Nultiel Record y or that it was a Recovery. by Fraud to _ ^/^J/ * 
^ef<$at a real Profecutor, which he cannot be prepared td 
ibew on the general Iffue. 

The Provifo in the Oxford khy 16 W 17 Car, 2. r. 8. Sewcl tr. Ed- 
that that Ad fhall not extend to any Aftion or Information monto° *^^- 
on any penal Statute, muft be underftood of popular Ac- l"!* ^ '* 
tions and Iniibrnaatbns, and ndt of Remedies given by 
Statute to the Parties grieved. 

The Aft of. 24 G. 2. r. 18. (reciting that by the 4 tf Str. 1085* 
cAnn. it was enafted, that every Venire Facias fhotild 
be awarded out of the Body of the County with a Provifo; 
that it (houid not extend to any Adion or Information 
upon any penal Statute, and that the Provifo had been 
found inconvenient) enads. That every Venire Facias 
for the Trial of any tffue in any Adtion or Information 
upon any penal Statutes, (hall be awarded of the Body 
of the proper County where fuch Iffue is triable. 

If the Defendant plead a prior Recovery, and the 
'?\2L\Xii\iTtip\yperfraitdemy and fuch Recovery be found 
to be fraudulent, the Defendant is liable to two Years 
Imprifonment by 4 ^. 7. c, 20. 
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PART IV. 



Containing ONE BOOK. 

Of Criminal Profecutions relative to Civil 

Rights.. 

INTRODUCTION. 

THOUGH criminal Profecotions (as fach) are not 
within the Compafs of the prefent Work, yet there 
being two in which Civil Rights come in Qaeftion> I am 
neceflarily led to take Notice of them. 

I ihall therefore in this Book treat> . 

1 . Of the Writ of Mandamus. 

2. Of Informations in Nature ol^uo Warranto. 



CHAP- 
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CHAP T E R I. 



Of Writs of Mandamus. 

THE Writ of Mandamus is a prerogative Writ ifliitng ii Co. Bi|'i 
out of the Court of K. B. (as that Court has a Cttt. 
general Soperintendency over all inferior Jurifdiftioni 2"'"'"^ 
and Perfons) and is the proper Remedy to infbrce Obe- g 'q^' \ 

dicnce to Afts of Parliament and ro the King's Charter, 
and in fuch Cafe is demandable of Right ; but where the 
Right is of a private. Nature, as to an Office in which 
the Publick is not concerned, fuch as a Deputy Regiltcr, 
&c. it is difcretioDary io the Court to grant or to re. 
fufe it. 

Therefore in every Application for a Mandamus it i m. 316. 
muft appear what the Office is ; and for this Reafon a 
Mandamus to fwear one wlio was defied to be one of the 
eight Men of JJhbarn Court was denied, becaufe it did 
not appear what the Office was. 

But the Court will in no Cafe grant a JV^nd'iiMiu till Mic tCj. 
there has been a Default; and therefore in the Cafe of 
the King againll the Borough of St. I've!, where a Man- 
damus was granted to the Church-wardens and Overfecrs 
of the Poor, to make a Poor's Rate; the Court would 
not Grant a Mendimus to the Juftices at the fame Time, 
to allow it ; For they would not prefume the Juflices 
would not do their Duty ; though the fame Juftices had 
before refufed to allow a Rate, when a Mandamus ifliied 
lor that Purpofe, and had been taken up but the Term 
before, upon an Attachment for Difobedience. 

A Mandamus is never granted to compel a mere minif- Rex v. Dr. 
terial Officer to do his Duty, neither has it ever been Jf*!!"'! 2- S 
granted to oblige a Vifitor to exercife his JorifdifUon. "' *' 

This Writ lies as well to reftore one whohasbeen un- 
jultly removed, as to admit one who has a Right ; though 
perhaps there may be this Difference between the twa 
Cafes; that where it is to fwear, or to admit, the Court 
will, in cafe the Right appear plain, grant the Writ 
upon the iirft Motion : But where it is to reftorc one 
who has been removed, they would firlt grant a Rule to 
fbeo' Caufe why fuch a Writ fhoald not iffiie. 

' And Note; The Rale to fliew Caufe muft be always Res v.Cbot^ 
on the fame Periuit to whom the Writ is to be direiled ; mtiaa i«l ■ 
O3 thereibre**™**"^ 
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therefore a Rule upon Church- war dens and Ovcrfeers, to 
ihew Caufe why a Mandamus fhould not iifue, directed 
to them and the twenty principal Inhabitants of the 
Parifh was holden to be bad ; however, the Court upon 
Motion gave Leave to amend the Rule« faying it would 
be good on new Service. 

Upon a Motion for a Mandamus to the Warden of the 
Vintners Company to fwear J, S, one of the Court of 
AffiflantSy the Affidavit being only that he was informed 
by fome of the Court of Affiflants that he was elected, 
and no poiltive AlHdavit of an Eledlion, the Court would 
only grant a Rule to Ihew Cauic, but faid, if there had 
been a poiltive Affidavit of his Eledtion, they would have 
granted the Writ in the £rft Inltance. 

N, B, In this Cafe there was an Affidavit that he ap- 
plied to infped the Court Books, in order to fee whether 
he were ele£led> and was refufed ; without whicli the 
Qourt would have hardly granted a Rule. 

Note ; Where there is a Corporation by Prefcription, 
the Conftitution of it (as well as the Parties Right) muft 
be verified by Affidavit. Where it is by Charter, a Copy 
of it muil be produced at the Tinxe of making the 
Motion. 

Where they grant a Rule to fhew Caufe, though upon 
Slewing Caufe it appear doubtful, whether the Party have 
a Right or not, yet the Court will iiTue the Mandamus, 
xn order that the Right may be tried upon the Return. 

It makes no PifFcrence by what Mode the Party be- 
comes intitled to the Franchife, whether by Charter, 
Prefcription or Tenure j therefore where by the Cuflom o( 
the Borough of Midhurfi, the Jury at a Court Baron is 
to prefent the Alienation of tytry Burgage Tenement, 
and upon fuch Presentment the Steward is to admit the 
Tenant, who then becomes intitled to the Franqhifes of 
the Borough: The Jury 'at a Court Baron in 1749* hav- 
ing refufed tp prefent feveral Conveyances of Burgage 
Tenements, the Court granted a Mandamus to the Lord 
to hold a Court, and to the Burgeiles to attend at fuch 
Court and to prefent the Conveyances. And though one 
Mandamus will not lie to re^re leveral Perfons, yet the 
Court held it would lie in this Cafe to the Jury to do an 
A€i to perfed the Rights of feveral. 

So where by the Cuilom, the Court Leet was to pre- 
fent to the Steward the Perfon whom the Commonalty of 
* the Borough had chofen to be Mayor^ the Court granted 

a Mandamuf 
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a MamtaTims to the Steward to hold a Court Leet» and 
to the In-fiurgeffes to attend at fuch Court and to prefent 
y. D, who had been chofen by the Commonalty. 

And it is the fame where no particular Pcrfon is inte- Cafe of the 
refted, as where by Charter or Prefcription the corporate T°^° °^ ^^' 
Body ought to coniift of a definite Number ; and they g!\*"** *^ 
negledt to fill up the Vacancies as they happen, the Court 
will grant a Mandamus, 

But as the Power of K, B^ extends only to infbrce 
Obedience to the King's Charter, there were many Cafes 
in which the Court could not interpofe ; as where by the 
Charter a particular Day was fixed for the Eledion of a 
Mayor or other chief Officer, and no Eledion was had 
upon fuch a Day ; for in fuch Cafe commanding the 
Corporation to proceed to an Election at another Day, 
would not be enforcing Obedience to the King's Charter, 
but to authorize them to a£l in Oppofition to it ; there- 
fore the Statute of 11 G. i . enadled that if no Election 
fhould be had of the Mayor or other chief Officer upon 
the Charter Day, the Corporation fhould not be thereby 
diflblved, but might meet at the Town-Houfe on the 
Day after, and proceed to Election ; and if no Eledion 
fhould he made on the Charter Day, nor in Purfuance of 
that Aft, or being made fhould afterward become void, 
the Court of K. B^ might grant a Mandamus requiring an 
Eledtion to be made. 

This being a beneficial Law for the Subjeft, the Court Cafe of the 
has been very liberal in the Conflruftion of it, therefore Corporation of 
have granted a Mandamus for the Eledlion of a Mayor,^"*^®'^'^^'** 
though there had been no legal Mayor for four Years 
preceding. 

So they have granted a Mandamus where there was a q^<^^ ^f ^^ 
Mayor defaSto at the Time, it appearing clearly there Bor' of Tinu- 
had been no due Election. But where it appears at all gel, 9 G. 2. 
(doubtful whether the prior EleAion be npt legal, the 
Court will not grant fuch a Mandamus till the Validity of 
the prior Elediion has been tried in a proper Manner by 
Information. 

The firft Writ of Mandamus always concludes with 
commanding Obedience, or Caufe to be fhewn to the 
Contrary ; but if a Return be made to it, which upon the 
Face of it is infufficient, the Court will grant a perempt 
tory Mandamus i and if that be' not obeyed, an Attachmeut 
will ifllie againft the Perfons difobeying it. 

So if no Return be made, the Court will grant an kl-^ Rex v. Choidi- 
tachment againil the Perfons to whom the Mandamus was wardens ui4 

O 4 direded; 
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Orerfecrsof diredled ; with this DifFerence, however, that where a 

Salop, H. 8 Mandamus is dirtied lo a Corporation to do a corporate 

^' *• Aft, and no Return is made, the Attachment is granted 

only againll thofe particular Perfons who refufe to pay 
Obedience to the Manuamus: But where it is diredted to 
feveral Perfons in their natural Capacity, the Attachment 
for Difobedience muil iffac againll all, though when they 
are before the Court the Punifhment will bo proportioned 
to their Offence. 

If the Return upon the Face of it be good, but the Mat- 
ter of it falfe, an Aclion upon the Cafe lies for the Party 
injured, againll the Perfons making fuch falf? Jleturn, 

Carth. 171. And where the Return is made b) feveral, the Aftion may 
be either joint or feveral, it being founded upon a Tort ; 

1 Raym. 5^4. but if it appear upon Evidence that the Defendant vote4 
atjainfl the Return, but was over- ruled by a Majority, the 
Plaintiff will be nonfuited ; and though the Return ba 
made in the Name of the Corporation, yet an Adlion will 
lie againll the particular Perfons who caufed the Return to. 

SaHc. 374. be made ; or if the Matter concern the public Govern- 
ment, and no particular Perfon be fo interefled as to main- 
tain an Adion, the Court will grant an Infprmation againll 
the Perfons making the Return. 

I Raym. 125. Note ; Where ieveral join in an Application for a Man- 
damus y they muft all join in the Adtion for a falfe Return. 

Salk. 430. And if in fuch Adlion or Information the Return be 

- falljfied, the Court will grant a peremptory Mandamus : 
However, no Motion can be made for it till four Days af- 
ter the Return of the Pofiea, becaufe the Defendants have 
fo long Time to move in Aneil of Judgment. 

$alk» 428. Note ;. The Adlion. mull be brought in K. B, for if it 

X Raym. 126* be brought in C. B, though the Plaintiff have Judgment, 
the Court of iT. B. will never grant a peremptory Manda* 
mus, for that recites the Fadl prout conjlat nobis per recor* 
dum. Yet where in an Aftion for ^ falie Return J udgment 
was given for the Defendant, and upon a Writ of Error 
Judgment was reverfed in the Excli^qger Chamber, the 
Court of K, B\ granted a peremptory Mandamus before 
Judgment entered, faying it was a mandatory Writ, and 
not a judicial Writ founded upon the Record. 

This was the Method of proceeding at Common Law, 
but now by Statute 9 Ann, reciting. That whereas divert 
Perfons who had a Right to the Office of Mayors or other 
Offices within Cities, Towns, Corporations, Boronglis 
and Places, or to be Burgcffes or I'reepen thcrcbfi have 

cither 
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cither been illegally turned out, or have been refi^fed to be 
admitted thereto, and have no other Remedy to procure 
ihemfelves to be admitted or reftored, than by Writs of 
Mandamus y the Proceedings on which are very dilatorV 
and expeniive ; it is enadted, 

1. Th^t a Return (hall be made to the firfl Writ of 
Mandamus, 

2. That the Perfons prcfccuting fuch Writ may plea4 
to or trayerfe all or any the material Fads contained in 
the Return, to which the Penons making fuch Retur'.i 
ihall repiv, take IfTae or d^mur ; ^nd fuch further Pro- 
ceedings mall be had tlicrein, as might have been had if 
the Perfon fuing fuch Writ had brpught his Adion on the 
Cafe for a falfe Return ; and in Cafe a Verdict fliall be 
found, or Judgment given for him upon a Demurrer, or. 
by Nihil die: fy or for Want of a Replication or other Plead- 
ing, he fhall recover Damages and Colls : And a peremp- 
tory Writ of Mandamus Ihall be granted without Delay for 
him for whom Judgment fliall be given, as might have 
been if fuch Return had been adjudged infufficient. And 
in Cafe Judgment fliall be given for the Perfons making 
fuch Return, they fliall recover Cofts. 

3. All the Statutes of Amendnient and Jeofail fliall be Poft. 
extended to "Sffxits of Mandamus, and the Proceedings 
thereupon. 

Before the Aft an Attachment did not iiTue for Want of Salk. 4H- 
a Return till after a Pluries Mandamus, and after that a 
peremptory Rule for a Return, which created much Ex- 
pence and Delay ; indeed in extraordinary Cafes, where Skin. 669. 
the Court apprehended much Mifchief from the D^ilay, 
they would require a Return to the Jlias, 

If in a Proceeding under the Statute no Damages are Str. 105 !• 
given by the Jury, the Want of it cannot be fupplicd by 
a Writ of Enquiry : But in fuch Cafe the Party m^y bring 
an Adion for a falie Return ; for the A£t does not take 
away the Party's Right to bring fuch A6^ion, but only 
provides that in cafe Damages are recovered by Virtue of 
that Ad, againfl the Perfons making ,the Return, they 
fliall not be liable to be fued in any other A6lion for mak- 
ing fuch Return. 

So an Information may flill be xnoved for a^alnfl the Rex v» Mayor 
Perfons making the Return, in fuch Cafes where no par- an<J AM^nncn 
ticular Perfon is fo intereiled as to bring an Aftion. ^^ Nottingham, 

N. B, The Return muft be filed and allowed before the "aik.^.fV ** 
Information can be moved for. S. p' 

It 
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It appears from the Wording of the Statutes that there 
are many Cafes to which it does not extend ; therefore in 
all thofe Cafes the Proceedings mail be according to the 
Courfe of the Common Law. 

s P* W. 351. Though fince this Ad a Mandamus is in Nature of an 
Adtion, and Error will lie upon it, yet that has been hol- 
den to be no Super/edeas to the peremptory Mandamus ; yet 

Str. 9S2. ^uitre as to this, for where, after a Writ of Error brought 

upon a Judgment in an A^on upon the Cafe for a faire 
Return, a Motion was made for a peremptory Mandamus^ 
it was refufed, and there feems to be no effential Diffe- 
rence between the two Cafes. 

Having now taken a general View of this Writ and the 
Proceedings thereupon, I fhall proceed to confider what 
will be deemed a good Writ, and what a good Return to it. 
As to the firft, what will be deemed a good Writ, 

s Raym. 560. I • Where the Fadt is to be done by Part of the Corpo- 
ration only, [Ex, gr. Mayor and Aldermen) the Writ may 
be either direded to the whole Corporation, or to the 
Mayor and Aldermen fingly. But if it be to be done 

Stlk. 701. only by the Mayor, and the Mandamus be diredled to the 
Mayor and Aldermen, it will be bad. 

2. The Writ muft contain convenient Certainty, in 
fetting forth the Duty to be performed ; but it need not 
particularly fet forth by what Authority the Duty cxifts. 

Str, 896* Therefore where a Mandamus to the CommifTary of the 

Arch-bifhop of Torkf to admit a Deputy Regifter, fbitcd 
quod minus rite reru/avit to admit, it was holden fuffident, 
though it was objedied it did not ftate the Defendant's 
Right to admit. 

Str. 857. So a Mandamus to the Dean of the Arches to grant Pro- 

bate to Lord Londonderry*^ Executors,.fetting oat that the 
Dczn juxta Juris exigentiam recufavit^ was holden fufficieBt, 
though it was objemd that it did not ihew the Dean's 
Title to grant Probate; not having fet out that there were 
bona notahilia* 

Rexv. theDe- So a Mandamus » reciting Whereas there is or ooght to 

Tifees, M* 7 be one Bailiff and twelve capital Burgefles. 

Ann* 

Rez V M ^^ ^ Mandamus, reciting that Whereas there ought to be 

and Bargeil^ ^ Common Council confining of the Mayor and zjl Peifons 
cf Notdasham, chofen by the Mayor and Burgefles, without Hating wb« 
II, 25 G. a, ther by Charter or Prefcription, 

Nocei 



Relative to Trials at Nifi Prius. 205 

Note ; The Time for taking Exception to the Writ, is 5 M. 314, 
lifter the Return made^ and before it is moved to be filed. 
2. What will be deemed a good Return. 

1. The Return muft be certain to every Intent, but jt SjUk. 432. 436.^ 
may contain feveral Matters, provided they be confiflent, 

if a Wrip be direded to a Corporation by a wrong Salk. 434. 
Name, they may return this fpecial Matter, and rely upon 
it* but if they anfwer the Exigency of the Writ, they ibid. 433, 
cannot take Advantage of the Mifnomer, 

If the Suppofal of the Writ be falfe in not truly dating Salk. 431. 
the Conflitution of the Corporation, it will not be fuffi- 
cient for the Return to Hate it truly, but they muit deny 
the Suppofal of the Writ. 

Mandamus to fwear J. and B. Church- wardens, fqg- ^aljc. 433, 
goring they were debito modo ele&i, the Return was quod 
nonfuerunt deb, modo eleHi. without faying ntc eorum alter , 
and holden good, for one could not be fworn upon that 
Writ ; if both were not chofen, the Writ was mifcon- 
ceived. It was likewife holden, that where the Writ is to 
fwear one deb, modo ele^us, quod non fuit deb, modo ele^us 
is a good Return ; but where the Writ is eleSlus only, fuch 
a Return would be nought, becaufe out of the Writ and 
evafive. 

If a Perfon chofen Alderman, Burgefs, l£c, after Notice Rex v. Jorden, 
given him of his Election fit by and fee the Corporation 9 G. 2. 
fill up his Vacancy, without making any Claim to be ad- 
mitted, this will amount to a Re^fal ; and the Mayor 
may, to a Mandamus to admit him, return that he had re- 
fufed; and if IfTue were joined upon that ^eturn^ Evi- 
dence of the Fad would fupport the Return. 

2. Where the Mandamus is to reftore a Perfon who has 
been removed from an Ofiice, the Return mull be very 
accurate in flating the Corporation's Power to remove, 
the Caufe of Removal, and the due Execution of the 
Power. 

I . As to the Power of Romoval, it is laid dpwn in Bag^z n Co. 
Cafe, that no Corporation can disfranchiftp a Member of 
it before a Convidton at Law, unlefs they have Authority 
fo to do either by Charter or Prefcription, though the 
modern Opinion has been that the Power of Amotion is Stn 819* 
incident to the Corporation. However, what Power fo- 
ever there may be in the Corporation at large, there can- Rex v« Cor- 
not be fuch Power in any Part of the Corporation with- po'^*'»on of Don- 
out Charter or Prefcription ; therefore if a Return were to S?^^*^* ^'' *5 

fct 
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fet out a Removal by the Common Council, wiihoui 
fhewinghow they were authorized, it would be bad. 
Rex V. Mayor * 2. As to the Caufe of Removal, any Member of a Cor- 
of Derby, 9 poration, for any Ofl*ence committed againft his Oath of 
^* *• Office, and Breach of his Duty as a Member, is remov- 

able without any previous Convi^lion. But there moft 
be a previous Conviction to warrant an Amoval for an 
Offence which has no immediate Relation to his Office, 
fuch as Perjury, Forgery, l^c. Where the Offence is 
criminal in bothRefpe6b, the Difference feems to be, that 
if it confifl of one fingle Fact, as burning the Charters of 
the Corporation, Bribery, Wc . there muft be a Convidion, 
but not where it may be confidercd as abftraded the one 
from the other; as Riot and Affault upon any other 
Member, fo as to obftruft the Bufinefs of the Corpo- 
ration, 
i^j^^ As to fuch Crimes whereof a previous Convidion is 

neceffary to found the Disfranchilement upon, it is the 
Infamy of them that renders him an improper Perfon to 
be continued in an Office of Trull ; therefore if the Crime 
for which he is convifted be fuch as does not carry fuch 
Infamy with it, it will be no Caufe of Disftanchifcmcnt 5 
as if he were convidled of a fingle Affault. 

As to what fhall be faid to bo fuch a Breach of Duty 

as will be a good Caufe of Disfranchifement, it is certain 

that a total Defertion of the Duty of his Office is a good 

Caufe of Amoval ; but it may be difficult to determine in 

what particular Offices a bare Non-i^efidence will amount 

tofucn a Defertion. 

KzTL V, Pon- Where Offices are in perpetual Execution, there muft 

fonby, Mich. 25 be a perpetuaj Reiidence, fiich as that of Sheriff, Ma^or, 

^' *• Coroner, l^c. But in other Cales of local Rcfidcncc it is 

not neceffary- ; as in the Cafe of a Recorder, Freeman, 

4 Mod. 56. t^c. And It would be abfurd to fay that Non-refidcncc 

barely fliould be a Caufe of Amoval, when, notwithftand- ;: 
ing fuch Non-refidence, they may do all that their Duty ^ 
requires. But if fuch Perfons totally defert. their Office, 'i 
Seijeant it will be a good Caufe of Amoval. As if a Recorder up- ,- 

Whitacrc*s on Notice given to him (hould negleft to attend at their j; 
Cafe, Salk. Seffions, where he ought to attend and affift the Corp(V 
*^^* ration in the Proceedings of Juftices. 

4 Mod. 33. But in fuch Cafe the Return ought to be, that reaJlii 

et cfficium fuum reliquity i. e. it ought to Ihcw a Non-rc- 
iidence upon the Office, and not barely a Non-Jefidence 
within the Prccinfts of the Corporation. 

^ And 



Relative to Trials at Nifi Prius. 167 

And though Relidence be made a necdflary Qualifica- Rex v. Miles* 
tion for Election, yec without an exprefs Claufe in the P* 6 G. i. 
Charter Non-refidcnce will not of itfclf be a Caufe of 
Amoval. 

In a Mandamus to reftore Sir J. 'Jennir.gs to his Office Salk, 433. 
of Alderman the Return was, that he at an AfTembly of 
the Corporation came, et perfonaliter^ lihere et debito mode 
rejigna'vit the Office, declaring he would continue to fcrvc 
no longer in that Office, whereupon they chofe another 
in his Room : And this Declaration in a corporate Af- 
fembly washolden good, efpecially as the Corporation ac- 
cepted it, and choTe another in his Room ; but till fuch 
Eledlion he had Power to waive his Reiignation. But a ' " 
Return that he confented to be turned out would not be 
good, but if in fuch Cafe they were to return, that he * R«3rn^ 
refigned, and they accepted and chofe another in his.'^^H* 
Room, fuch Evidence would be fufficient to prove it. ' 

ii it appear upon the Face of the Return, that the iSId. 14. ' 
Party has no Right to the Office, though in other Re- 
fp6b the Return be bad, yet the Court will not grant a 
peremptory Mandamus, As where the Return flated thie 
Office of Town-Clerk to be difpofed of ad libitum of the 
Mayor, and that the Mayor had appointed another^ 
thoQgh the Reafon given for his Amoval was not good, yet 
the Court refiifed to grant a peremptory Mandamus, 

So where it' appeared that the Perfon had deferted his Rex tf. May^r^' 
Office> and that it was filled up, though it wais returned &c. of New- 
that he was fbr that Caufe amoved by the Common Coun- "^^» Micai 
oil, without dating that they had a Power fo to do either * ^' 
by Charter or Prefer ip tion. 

But though it appear by the Return, that he is an Offi- Salk. 43^. 
ccr ad libitumj yet if they do not return a Determination Ibid. 429. , 
of their Will but ftate particular Reafons for the Amoval 
which are not fufficient, the Court will grant a peremp- 
tory Mandamus • 

A Return that he had obilinately and voluntarily re- Ld. Raym. 
fufed to obey Orders and Laws, i£c, contrary to the Duty 'S64* 
of his Office and his Oath, would be too general ; the 
particular Laws ought to be fpeciiied. 

So a Return of a Mifbehaviour in one Office {Ex. gr, ibid. 
Chamberlain) would be no Reafon for- his being amoved 
out of another, as that of a capital Burgefs. 

There cannot be any Caufe to disfranchife a Member Cartli. 173. 
of a Corporation, unlefs it be for a Thing done^ which 
works to the Deflrudlion of the Body Corporate, or to the 

Deilru6lion 
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t^dnSCxon of the Liberties and Privileges thereof; ancl 
not any peHbnal Offence from one Member to another, 
s Raym. 226. So mifemploying the Corporation Money is no Caaie of 
Amoval ; becaufe the Corporation may have their Adioa 
for it. 

So razing the Book ; nnlefs the Razure be to th^ De- 
triment of the Corporation, 
s R«ym. 1283. Note ; Afrer Reftitucion on a peremptory ManJamust 
the Party may be renidved for the former Caafe. 
3. As to the Execatioii of the Power 6f Amoval. 
If the ^erfon be within Summons > 1. e. if he be refi- 
dent, he mufl be fummoned to attend and (hew Caofe 
Salk. 42s. againll his Disfranchifement, and that he wasfo fummon- 
ed maft appear upon the Re turn ^ uiilefs it appear he was 
R^^v^ila^'r^' heard, for as the End of Summons is, that he may be 
ft^^' New- * ^eard for himfelf, if he had been heard. Want of Sum- 
caftle, 2 G. 2. i&ons is no Objedlion. But if it appear upon the Return, 
S. P. I Raym. that he lived out of the Limits of the Corporation, it is 
^^^* not necefiary to return that he was fummoned. 

Where a Burgefs :$ confiituted by a Patent under the 
Common Seal, he ought to be difcharged in like Manner. 
But if by Election, an Entry in the Book is foffident 
to difcharge him. 
Rex V. Cor. Upon a Return to a Mandamus t!^ reftore a capital Bor- 

poratioiiof gefs, it appeared, that the Power of amoving a Member 
Cariill^ Tr. i was in the Mayor and Aldermen ; that the whole Corpo-> 
i'* -**^p^* ration having been fummoned to eleft a Recorder, after 
*35/» • ^jiat Eleftion was over, the Mayor and Aldermen fepa- 
rated from the Reft, and removed the Plaintiff*, and the 
Removal was hoi den void, becaufe there was no Sommoni 
to meet as Ma^r and Aldermen. 
% Rana. Upon the Iffue of l%on fuit eliBus Major, the Confii- 

135s. tntion was admitted to be, that the Mayor was chofen oat 

of the Aldermen, therefore the Defendant in£fled that the 
Plaintiff* (bould approve his being an Alderman. The 
Fadb of his being chofen an Alderman was this : All the 
Common Council (who were the Eledors) except one, 
met at a Publick-houfe to drink, where they were ac- 
quainted that W, had refigned, whereupon it waspropofed 
to choofe the Plaintiff, which was objeded to by two ^ 
three ; however he was fworn in, and this was holdefi 
not to be a good Eledion, becaufe they were not txx* 
porately affembled for Want of a previous SummonSf 

aad 
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and therefore it was abfblutely neceflary that every one o( 
the Common Council fhould be prefent, and confent. 

So where upon Evidence it appeared that the Corpora- sRaym* i35$> 
tion met upon a particular Day (purfuant to a Bye Law) 
for the Eledion of a Mayor, it was holden they could 
not proceed to the EledUon of an Alderman for Want of 
Summons^ there being no Cuflom to warrant it* 

N. B\ The Return need not be under the Seal of. the a Raym. %^%» 
Corporation, nor need it be figned by the Mayor ; and if ' R»y«» a^» 
an Adlion were brought againft the Mayor for a falfe Re- *** 
tarn, it would be fufficient Evidence againfl him that the 
Mandamus was delivered to him, and has fuch a Return, 
unlefs he can fhew the Contrary. 

A Mandamus was diredled to the Mayor, Bailiff andSalk.43x. 
Burgelfes of -^. The Mayor made a Return, and brought 
it into the Crown Office ; upon which a Motion was 
made to Hay the filing of it, upon a Suggeilion that this 
Return was made againft the Confent of the Majority, 
who would have obeyed the Writ. But the Court refufed 
to enter into an Examination whether the Return were 
againfl the Confent of the Majority, and ordered it to be 
iiied, as it was made by the Mayor, who was the mofl 
principal and proper Perfbn; but faid it might be another 
Cafe if they were all equal Parties; however, they 
granted an Information againfl the Mayor for this Pro- 
ceeding. • 

In an Adion for a falfe Return the Plaintiff fet out; Carth. ^^l. 
that he was chofen upon the firfl of Sober ^ according to 
the Cudom. Upon Evidence it appeared, that the Cuf- 
tom was to choofe on the 29th of September, and that the 
Plaintiff was then chofen ; and this was holden fufficient 
to fupport the Declaration, for the Day in the Declara- 
tion is but Form. 

Upon the lifue of nonfuit eleSus, the Plaintiff muft i Raym. 1354. 
prove th«t he received the Sacrament within a Year before 
his Election, for elfe by 13 Car, 2. his Election is void, 
and he is not aided by 5 G. i.. r. 6. (which enadls that no 
Incapacitv fhall be incurred by Reafbn of fuch Omiflion, 
unlefs he be removed, or a Profecution commenced within 
fix Months after the Eleftion) though the Trial be above 
fix Months after the Election, and though the Objection 
were never made before the Trial. 

The Mayor of Winchelfea mufl be chofen out of the Str. im^^* 
Jurats, the Plaintiff in 1739 was chofen a Jurat, and in 
1740 he was chofen Mayor: He received the Sacrament 

within 
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within a Year before his Ele£l:on to be Mayor, bat nttl ^ 
within a Year before he was chofen a Jurat. And on a 1 ^ 
fpecial Verdift the Court held that the 5 G. i. would op6 1 ^ 
rate fo as to give him the Benefit of the Non-profecatiOB I ^ 
in fix Months with Regard to the previous Qualification! ^ 
as otherwife he would be under feme Degree of Difabilityj \ 
when the A61 favs none (hall be incurred. ^ 



CHAPTER U. 



or Informations in Nature of ^i IVarraiiti. 



T 



HE Crown is the Fountain of all Power and jurif- 
didtion, therefore if any Perfon or Corporation take 
upon them to exercife any Office or Jurifdidion without 
being legally authorife'd fo to do by the King's Charter or 
Adl of Parliament, the Court of K, B. will punifh them 
|br fuch Ufurpatioiis upon the Crown ; in Order for which 
the Court will call upon them to (hew by what Authority 
ithey claim to exercife any particular Office or Jurifdidion. 
The old Method of doing this was by the Writ of ^0 
Warranto y but of latter Times the Method has been by 
Information in Nature of ^uo Warranto, 

By 4 y 5 ^. y Af. f . 1 8. No Information can be filed 
without Leave of the Court. 

The Method of obtaining Leave is by laying a proper 
Cafe before the Court, verified by Affidavit, uppn which 
the Court will grant a Rule ppon the Party to (hew Cade 
why an Information (hould not be filed againft him, and 
unlefs the Caiife (hewed by hiin be fuch as puts the Matter 
beyond Difpute, the Court will make. the kule ab(blate 
for the Information, in Order that the Queftion concern- 
ing the Right may be properly determined. 
Per Cur* Tr. Note ; Upon a Rule to (hew Caufe, the Court will 

23 G. s« grant a Rule for the Infpedion of Books belongiajg; to the 

Corporation. 

By 9 An, f . 20. In cafe any Perfon (liall ufurp, intrude 
into, or unlawfully hold any of the Offices or Franchifcs 
mentioned in the A61, the proper Officer of the Court 

may 
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« 

may with Leave of the Court exhibit Informations in the 
Nature of ^0 Warranto , at the Relation of any Perfon 
dcfiring to profecate the fame, and who (hall be menti- 
oned in the Information to be the Relator ; and if it fhall 
appear to the Court, that the feveral Rights of divers 
Perfons to the faid Offices or Franchifes may properly be 
determined in one Information, the Court may give 
Leave to exhibit one Information againft feveral Perfons. 
— And the A61 gives Cofts both to the Relator and De- 
fendant. 

There are many Cafes not mentioned in the A61, in 
which Informations in Nature of ^0 Warranto will lie, 
for the Court's Power of granting fuch Informations is 
not founded upon that Ad, but that A£t was made for 
regulating the Proceedings in them in certain Cafes rela- 
ting to Corporations. 

If it be an Information at common Law there is no Rex 1/. Willi- 
Relator, nor ought there to be Tudffment for Cofts, but iJ"^' ^*^* 3* 
only a Laptatur pro fine. 

There muft be an Ufer as well as a Claim, in order to R« '«'• Po^- 
fubje6k the Party to an Information, for the Judgment is, ^^"^'y* 25 G. 2. 
that he (hall be fined pro ufu et ufurpatione. But though 
an Information will not lie for a Non-ufur, yet it will be 
a good Caufe of Amotion. 

Not guilty and Non u/urpa'uit are not good Pleas, as Queen t>. Blag- 
appears evidently from the Nature of the Charge, which den, H. 12 An. 
is to fhew by what Warrant or Authority; to which 
thofe Pleas are no Anfwer. The Defendant muft. cither Ca. K. B.225. 
juftify or difclaim. 

Where the Eleftion of Mayor, Aldtermen, ISc, is by 4 Co. 78, 
Charter given to the Commonalty or Burgeffes at large, 
the Corporation may, to avoid popular Confiifion, make 
a Bye-Law to reftrain the Power of Eleftion to a feleft 
Number (Ex, gr. to the Mayor and Aldermen, Mayor 
and Common Council, and the like) and tho' there be 
no fuch Bye-Law to be found, yet conftant Ufage will be 
a Proof that there was fuch a one, and the Court will 
intend it ; therefore it is in daily Pradice to plead fuch a 
fuppofed Bye-Law to an Information as made at a parti- 
cular Time, and then upon liTue joined thereupon fupport 
it, by proving that the Eledlions have been from about 
that Time agreeable to fuch fuppofed Bye-Law. ' 

But if the Charter diredl the Mayor, Aldermen, i^c. Rex v. Philips, 
to be chofen out of the Burgefles at large, a Bye-Law Tr. 1749. 
cannot reftrain the Election, and order that the Mayor, 

P Aldermen, 
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Aldermen, lie, fliall be chofcn out of the Common 
Council or other feleft Number, for fuch Bye-Law 
would not be advantageous but prejudicial to the Corpo- 
ration, as it would confine them in their Choice. 

Hitherto I have taken Notice only of fuch Informati- 
ons as are brought againfl particular Perfbns for ufnrping 
Offices, but this Sort of Information will lie likewifc 
againil Perfons or Corporations for ufurping Franchifcs. 

Ca. K. B. 225. Therefore where the Mayor and Common Council of 
.Hartford took upon them to make Strangers free of the 
Corporation without being qualified according to the 
Charter, the Court granted an Information in Nature of 
a ^0 Warranto againft them, becaufe the injured Free- 
men of the T©wn had no other Way of remedying 
themfelves or of trying the Right. 

So it will lie againil a private Perfon, or againft a 
Corporation, for holding a Market, or holding a Court 
Leet or other Court, or for exercifing any other Fran- 
chife. And as the Defendant mufl in his Plea fet out a 
Title, it is neceffary to obferve in this Place what Fran- 
chifes may be claimed by Prefcription, and in what Ca- 
fes it is neceffary to Ihew a Grant, or an Allowance in 
Eyre, which is tantamount to a Grant. 

5 Co. 1C9. It is laid down in Foxley^s Cafe, that whatever may be 

9 Co. 24. gained by Ufage without Matter of Record, may be 

claimed by Prefcription, fuch as Waifs, Efbays, Trea- 
fure Trove, &c. But fuch Things as arc not forfeited 
but by Matter of Record, as Felons Goods, cannot be 
prefcribed for. 

Salk. 183, 4, So a Man may prefcribe tenere placiia, but not to have 
Conuzance of Pleas ; therefore if the Charter granting it 
be before Time of Memory, 'vix, before the 1 ^. i. it 
cannot be pleaded ; but by the Statute de ^0 Warranto 
you may lay an Ufage Time out of Mind, which is an 
Argument of an ancient Grant, and (hew the Allowance 
in Eyre. 

There is a Point of Law which fometimes comes in 
Queflion in Trials of this Sort of Informations, which 
therefore ought to be taken Notice of in this Place, and 
that is the Operation and EiFed of a new Charter. 

Comb. 316. If a Corporation refufe a new Charter, it is void; but 

if they accept and put it in Execution, it is, good. Whe- 
ther a Corporation have accepted a new Charter or not, 
is commonly Matter of Evidence, not of Law; and 
Proof of ading under it is Proof of an Acceptance. 

A new 
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A new Charter was granted in Conlideration of the Ca. K. B. 14; 
Surrender of the old one ; the old one was ^n Fa£t furren- 153- 
dered, but the Surrender was not inrolled, wherefore the 
new one was void ; But the Members under both Charters 
being the fame, what they did being warranted by the 
old Charter was holden good. 

By accepting a new Charter, granting new Rights, or 4. co. 87. 
giving a new Name of Incorporation, without a Surrender Vend. 3;;. 
af their old Charter, the Corporation will not lofe any of 
their former Franchifes. 

By Charter of H. ^. Noriuk/i was made a County, and Rex v. Lir. 
to have two SlieriiFs to be chofen by the Commonalty, «"k>J, Salk. 
Car. 2. by Charter confirmed their former Charter, but '^7- 
jranied further that one Sheriff Ihould be chofen by the 
Mayor, SherilFs and Aldermen only ; pir Holt Ch. Juft. 
riie King cannot refume an Intereft he has already grant- 
ed, unleis the Grantees concur ; the Corporation might 
lave ufed this as a now Grant or Cotlfirnationr but having 
nadc their Eieftions according to it. It is Evidence of 
heir Confent to accept it as a Grant. 
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PART V. 



Comainiog ONE BOOK. 



Of Traverfes and Prohibitions. 



INTRODUCTION. 



THERE ftill remain two other Species of Suits which 
may be tried SitNifi Prius, and which therefore 
fall within the Compafs of this Treatife ; and they are 
Traverfes of Inquiiitions of Office^ and Prohibitions. 



.J 



CHAP- I! 

I, 



•f 
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CHAPTER I. 



Of Traverfes. 

THERE are two Sorts of Offices ; the one veils xo Co. 115. 
the Eftate and PofTeffion of the Land, l^c. in the 
King where he had only Right or Title before. The other 
is when the Eftate is lawfully in the King before, but 
the Particularity of the Land does not appear of Record, 
fo that it may be put in Charge. The firft of thefe is 
called the Office of Intituling ; the fecond is called the 
Office of Inftruftion. 

By the Common ^aw, wherever the King was in 4 Co. 54, 
PofTeffion by virtue of the Inquiiition, the Subjedl was 
put to his Petition of Right, unlefs the Right of the Party 
appeared in the Inquiiition, and then at the Common Law 
he might Have a Monftrans de droit \ but where the Inqui- 
iition only intitled the King, and he was obliged to bring 
a Set. Fa. againft the Party to recover PoiTeffion, there 
at Common Law the Party might traverfe the King's 
Title, for there the King being in Nature of a Plaintiff, ' 
the Party in PoiFeffion might by pleading put him to 
prove the Title upon which he would recover. But 
where the King was in PoiFeffion by virtue of the Inqui- 
iition, there the Party that would get that PoiTeilion 
from him was in Nature of a Plaintiff; and therefore had 
no Method to proceed in but by way of Petition ; for no 
Adlion could lie againfl the King, becaufe no Writ could 
iiTue, as he could not command himfelf. 

But as this Suit by Petition was of great Delay and 
Charge to the Party grieved, the Statutes of 3 E, 24. c. 
14. 36 J?.. 3. r. 13. and 2^3 Ed, 6. c. 8. were made to 
enable the Subject to traverfe Inquifitions, or otherwife 
to fhew their Right. 

Thus were Traverfes TiXi^Monftrans de droit introduced ^ h. 7. 3. 
in lieu of petitions. The only Difference between the one 
and the other is, that ih a Traverfe the Title fet up by 
the Party is inconiiilent with the King's Title found by 
the Inquifition, which he therefore mail traverfe ; in a 
Monfirans de droit he confeiTes and avoids the King's Title. 
£ut in both Cafes he muii make a Title in himlelf, and Stamford Pre- 
if he cannot prove his Title to be true, although he be fog* C. ao, 
able to prove that the King's Title is not good, it will \l^' 3 

P 3 not * ^ * 
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notferve him. But in Traverfes at Common Law tk 
Party is in Nature of a Defendant, and therefore need 
not iet up any Title in himfelf. 

The Method of proceeding at Common Law by ^ 
tition was, that the King's Title being found by Inquii- 
tion, the Party petitioned to have an Inqucft of Office to 
enquire into his Title ; if his Title was found by fud 
Office, then he came into Court and traverfed the King*! 
Title : So that the Record began by fetting out the iA 
Inquifition found for the King, after that the Retomof 
the Inquifition taken upon the Petition, and then wentos 
with et mo do ad hunc diem njenity and fo travcrfcd the 
King's Title. In Conformity to thefe Proceedings at 
Common Law, the Traverfe and Monftrans de droit eivw 
by the Statute begin by ftating the Inquifition, and then 
go on ** et modo ad hunc diem <venity ^c. 

(Note ; The only Difference between the Pleading ii 
a Traverfe and Monfirans de droit is, that one is pro fiacitt 
dicit, the other pro placiio et monftratione juris dicitm) 
Rex V. Ro- And from this Manner of pleading, lome have confi- 

bcrts, E. dered the Party traverfingas Defendant; but when it is 

Str^'^'g confidered that this Traverfe comes in lieu of the Peti- 
tion at Common Law, and that it does not fufjpend tic 
vefling in the King by the Inquifition, and that tbc 
Judgment for the Party is an Amo^veas manum, and the 
Salk. 448. Judgment againft him a Nil Capiat, it feems clear he 
4 H. 6. 12. ou|;ht to be deemed a Plaintiff, and as fuch is capable of 

being nonfuited. 
Trem, P. c. Thefe Proceedings are in the Petty Bag-Office, and 

652. the Record is brought from thence into the King's Bendt 

by the Chancellor, in order that it may be tried. 
Sir J. Cutt's It is not clear, that a Perfon found by Inquifition to be 

Cafe, Ley 86, a Lunatic or Ideot, can himfelf traverfe the Inquifition; 
Ex parte Smi. howevcr it is certain. That fuch Traverfe will not fnf- 

Sir'j/Knapcr's P^"^ ^^^ ^^^"^ ^^ ^^^ Cuflody thereof. The Pradicc 
Calc,* 10 An. ^^s always been for the Party to petition the Chancellor 
for Leave to traverfe, and then the Chancellor will upon 
proper Grounds give fuch Leave, and fufpend the Grant 
of the Coflody in the mean Time. 
Rex. v. Ro- And it is not uncommon to grant fuch Leave up- 

berts, 4 Nov. on Terms, fuch as upon Conditioti that fome third Per- 
3743, in Lnanc. f^^ who claims under Conveyances from the Party, will 
agree to be bound hf the Event .of the Traverfe. And 
this is much for the Advantage of fuch third Perfon, 
for thoiigh he would be entitled to come in and traverfe 

the 
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the Inquifition pro inUrefftfue, yet he mull do that at his 
own Expence ; whereas where Leave is given for the 
Party to traverfe, the Expence muft be paid out of his 
Eftate ; beiides it comes with kis Prejudice before the 
Jury when the Chancellor fo far countenances the Tra- 
verfe, as upon Infpeftion and Enquiry to give Leave for 
it to be carried on at the Expence of the Party againft 
whom the Inquifition has been found. 

But befide thefe Inquifitions of Office in which the King 
is concerned, there are others which may likewife be tra- 
vcrfcd by the Parlies interefted j fuch is the Inquifition 
taken on the Writ of Nii3anttr, which is given by Wift-^ 
. minfttr z. c. z6. where any one having a Right to approve i lofl. 
waiie Groundmakes a Hedge or a Ditch, and it is thrown 
down in the Night-time, the neighbouring Vllls fhall 
make it good at their own Expence, in cafe they do notr 
indifi fuch as are guilty, and for that Purpofe this Writ 
commands the Sheriff to inquire into the Truth of the 
FtiSi, and who did it ; and if the Jury return that they 
ve ignorant who did it ; the Return being filed in the 
Crown-Office, there goes out a Writ of Enquiry of Da- 
mages and Diftringai to the Sheriff, to dlfirain the neigh- 
bouring Vills to make new Hedges and Ditches at their 
own Expence, and alfo lo reftore the Damages, and upon 
this Difiringai the Defendants may come in and traverfe 
the Faft of the Inquifition, or they may plead that fome 
of the Offenders have been indited, or traverfe that the 
Party fullained Damages to the Sum found : But in other i L. Abr. i 
Cafes of Writs of Enquiry of Damages the Party cannot 
traverfe the ^anium of the Damages found, becaufe he 
has confeffed himfelf liable by letting Judgment go againft 
him i befides he may give Evidence on the Writ of En. 

auiry, becaufe he is before the Court ; but in this Cafe 
le Writ of Enquiry is founded upon the Return of the 
firft Inquifition, and the Parties are never before the 
Court till they are fo brought by the DiJIringai, therefore 
have had no previous Opportunity of controvening the 
Matter. 



iiy 
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CHAPTER II. 



Of Prohibitions. 

TH E Courts of Wefiminfler-HalU having a general 
Supcrintendency over all other Courts, will grant 
a Prohibition to flay the Proceedings of an inferior Court 
cither /r^ defeHu JKrtfdi3ionis y pro defe^u ttiationisy or for 
Proceeding as the Law of the Land docs not warrant : 
And if the Judge or Party proceed notwithf^anding the 
Prohibition, an Attachment may be had againfl him, or 
an Adlion upon the Cafe. 

When a Prohibition is moved for, the Method b for 
the Party to file a Suggeftion in Court, dating the Pro- 
ceedines that have been had in the Court below, and then 
fuggefting the Reafon why he prays the Prohibition ; upon 
Hob. 67. this the Court grants a Rule for the other Party to (hew 

, Caufe why a Writ of Prohibition (hould not iflue ; and if 

it appear to the Court that the Surmife is not true, or not 
clearly fufficient to ground the Prohibition upon, they 
will deny it ; otherwlfe they will make the Rule abfolute 
for the Prohibition, and if the Matter be doubtful, they 
will order the Party to declare in Prohibition. 
Ret V. Epif. When the Court inclines to grant the Motion for a Pro- 

Ely, Mic. ' hibition, the Defendant has a Sort of Right to infift, that 
30 G. 2. the Plaintiff fhall declare ; but where the Court inclines 

againfl the Motion, the Plaintiff has no fuch Right, for 
there might be judgment by Default, and the Court be 
obliged to prohibit againfl their own Opinion ; and it is no 
Injury to the Plaintiff, as he may apply to another Court. 
The Detn tnd ^^^^ » Where the Party is ordered to declare in Prohi- 
Biihop of Wells, bition, he ought not to take out the Writ, but ferving the 
M. 25 G. 2. other Side with a Rule is fufficient ; and if in that Suit 
he obtain Judgment, the Judgment xsjUt prohibit to y other- 
wife it is quod eat confuhatio ; therefore if the Pany be 
excommunicated, the mandatory Part of the Writ to afToil 
the Party is not to be obeyed till after Trial had. 

In Ckfes of Tithe and fuch Sort of Matters where 
many Things are in Controverfy, it is vtxy frequenlto 

orScr 
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order the Prohibition to (land as to Part, and a Confulta- 
tion to go as to the other Part. 

Where an IfTue is Joined on a Declaration in Prohibi- Carter ani 
tion, if the Jury find a Verdift for the Plaintiff, yet they Leal". Mie. 
fliall give no more than ii. Damages, for it ia in Nature ' ^' *• 
of an Iffue to inform the Confclence of the Court ; but 
after he has had Judgment, qund ftet pmhU/iiio, he may 
bring his Aftion upon the Cafe, and recover the Damages 
hehasfuftained. 

A Prohibition pro JefiauJHri/Maienii is f randed as well 
where the inferior Court has a JurifdiAion, but exceeds 
it, as where it has no J urifdi&ioit at all ; for if [he Judge 
of fuch inferior Court do not aft agr.eeable to the Power 
he has, it is the fame as if he had no Jurildiilion, there- 
fore though the Court will not intermeddle with the Deter, 
minations of Victors, but prefume they have done right 
while they keep within their vifuatorial Power, yet if De»n »bi) Bilbop 
they exceed it, or do not afl in a regular vifitatorial Man- of Oloucefler, 
ner, they will grant a Prohibition. Tr. 140. ». 

Note ; where there is no dcftausjurifdiaionii, hut only f^'^'^^o^^ 
Iriatknh, the Defendant muft p^ead it below, and have 
his Plea difallowed before he can oe entitled to a Prohi- 
bition. 

' As to the third Caufe for which Prohibitions are grant- 
able, the Rule is, that where the Eccleliaflical Court 
proceed) in a Matter merely fpiritual, if they proceed in 
their own Manner, though that is different from the Com- 
mon Law, no Prohibition lies ; as in Probate of Wills if 
they refufc one Witnefs ; but if they have Conufance of Nof. 11. 
the original Matter, and an Incident happen which is of 
temporal Conufance, or triable at Common Law, they 
mutt try it as the Common Law would ; as in a Suit for Velr. ga. 
a Legacy, if the Defendant plead a Releafe or Payment, 
they muft admit the Evidence of one Witnefs ; but if 
they admit the Proof, they are to judge whether he be 
credible or not ; therefore if they determine againlt fail Silk> 547* 
Evidence, the Party has no Remedy but by Appeal. 

Note ; Where a Perfon is fued in the Ecclefiaftical 
Court for a Seat in the Church, if he would obtain a 
Prohibition and ouit the Ordinary of JurifdiSion, he 
muft fhew fuch a legal Title as cannot be tried in the 
Ecclefiaftical Court, which can only be by Prefcription, 
and Prefcription can in fuch Cafe be no otherwife proved 
than by fhewing Repairs ; therefore in a Declaration 
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in Prohibition, the Plaintiff* regularly oaght to fet out a 
Cuftom of repairing; but if he do not, if the Defendant 
do not demur, but go to Trial, it will be aided by the 
Verdid, for the Plaintiff ought not to have a Vcrdift, 
unlefs he prove a Cuftom to repair. 
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P A R T VI. 

Containing ONE BOOK. 
Of Evidence in general. 

TAVING alreadytaken Notice of the feveral Afliom 

[ which may be brought, and the various Defences 
; made in fuch Aflions ; as alfo the Evidence necef- 
to fupport the fame, it will be proper now to confi- 
the Theory of Evidence in general, and to ky down 
Rules as are equally applicable in all Caufes. In 
aing this Enquiry, I have made great Ufe of Lord 
:f Baron Gilberi'i Treatife on the fame Subjcft: 
ever, have endeavoured to new-model it in fuch 
.ner as to render it more ufefiil. 

Evidence is two-fold, 
I. Written, 
z. Not Written. 

Written Evidence is 

1. Public. 

2. Private. 

I. As to public; andthat is likewife two-fold. 



ECORDS are the Memoriah of the Legiflature and 
of the King's Courts of JutHce, and are authentic 
nd all Manner of Contradifiion ; ioT there can be 
reater Demonftration in a Court of Jaftice than to 
al to its own TranfaAions. 

The 
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The firft Sort of Records are Acts of Parliament; 
Thefe are the Memorials of the Legillature, and there- 
fore are the higheft and moll abfolute Proof; and they 
either relate to the Kingdom in general, and are called 
general Acls, or only to the Concerns of private Perfons, 
and are thence called private. 

A general Adl of Parliament is taken Notice of by the 
Judges and J ur)' without being (hewed ; but a particular Ad 
is not taken Notice of without being (hewed ; for the Court 
cannot judge of particular Laws which do not concern 
the whole Kingdom, unlcfs that Law be exhibited to the 
Court: For they arc obliged by their Oaths to judge of 
all Matters cpming before x\itm fecund um Leges et con/uetu- 
Mnem An^h.a^ and therefore they cannot be obliged tx 
officio to take Notice of a particular Law, becaufe it is 
not Lex Anglic, a Law relating to the whole Kingdom ; 
and therefore, like all other private Matters, it moil be 
brought before them to judge thereon. 
Hob. 227. But a private Aft of Parliament, or any other private 

Cr. J. X12. Record, may be brought before the Jury, if it relate to 

the Kfue in Qucdion, though it be not pleaded ; for the 
Jury are to find the Truth of the Fad m Queftion, ac- 
cording to the Evidence brought before them ; and there- 
fore if the private A61 do evince the Truth of the Matter 
in Queftion, it is as proper Evidence to the Jury as any 
Record, or any other Evidence whatever : Nay, fmce 
fuch Records are moft authentic, it is the moft proper 
Sort of Evidence. 
Hob. 227. On an Attaint a particular A61 of Parliament cannot 

**!• »*9* be given in Evidence to the Grand Jury, which was not 

given in Evidence to the Petit Jury ; for fmce on the 
Attaint the f<^rmer Verdidl is called in Queftion, and the 
Jury arc to be puni(hed for the Iniquity of that VerdiA; 
it follows of Confequence, that no more Evidence can be 
given than was offered to the Petit Jury ; for they could 
not make any Difccrnmcnt but upon the Evidence offer- 
ed, and therefore ought not to be called in Queftion upon 
different Evidence. 
Hob. 227, But a general Statute may be offered in Evidence to 

the Grand Jury in an Attaint, though it were not offered 
in Evidence to the Petit Jury ; becaufe of a general Law 
every Perfon who lives under it is fuppofed to take No- 
tice, and by Confequence the firft Jury in their Decifion 
were obliged to underftand it, otherwife they ought to 
have referred it back to the Decifion of the Court ; for 
when the Jury take upon them to judge of the whole 

Matter, 
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Matter, they do at their Peril take upon themfelves the 
underftanding of the Law: And if the Petit Jury have 
judged without being apprifed of the general Law of the 
Kingdom, as they ought to be; yet that may neverthe- 
lefs be offered to the Grand Jury, who may be made 
fenfible of fuch general Laws on which their Judgment 
muft be founded. 

Now the Diidindlion between a general and a particu- 4 Co. 76. 
lar Law is this ; whatever concerns the Kingdom in ge- 
neral is a general Law; whatever concerns a particular 
Species of Men^ or fome Individuals, is a particular 
Law. 

Froni'this Definition it is plain that the fame Law may Hob. 227. 
be both general and * particular in different Parts ; Ex, gr, 
3. ^ac. I. againil Recufants in general in difabling them 
to prefent ; yet the Claufe giving their Prefentations to 
the Univeriities is particular, and mufl: be pleaded or 
found. 

A Law which concerns the King is a general Law, 
becaufe he is the Head and Union of the Conimonwealth. 
A Law that concerns all Lords is a general. Law, becaufe 
it concerns the whole Property of the Kingdom, it being 
all holden under Lords mediate or immediate. But a 
Law that cOncerhs Only tl^e Nobility, or Lords Spiritual, 
is a particular Law, becaufe it relates to no more than 
one fet of Perfbns ; as if a Law make them liable to fuch 
and fuch Procefs. Yet perhaps, if a Law related to the 
Body of the Peerage, it would be deemed a general 
Law, for as fuch they are Part of the Legiflature, and 
what relates to the Conftitution is a general Law. 

What relates to all Officers in general is a general 
Law, becaufe itconcerns the univerfal Adminiftration of 
Juftice ; as that no Sheriff or other Officer fhould take a 
Reward for his Office. But if it relate only to particular 
Officers, and not to the Adminiftration of Juflice, it is a 
particular Law. 

What relates to all fpiritual Perfons is a general Law, 
inafmuch as the Religion of the Kingdom is the general 
Concernment of the whole KingdoiA, as 21 //. 8. 13 
£iiz, 10. iS Eliz, II.' But what relates to one Set of 
fpiritual Perfons is particular; as the Adlof 11 Eh'z.of 
Bifhop'siLeafes. 

An A&, that comprehends all Trades is general, be- 
caufe it relates to Traffic in general : But an A6t that 
relates to Grocers or Butchers is particular. 

*: If 
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If the Matter of a Law be ever fo fpecial, yet if it 
relate equally to all, it is a general Law: But a Law re- 
lating to fome Counties or Parifhes is fpecial. 
Saxby v. Kir. Though it be regularly true that a private Law fhall 
^*l ^**'« 7 not be taken Notice of unlefs it be fhewn, yet it will be 
otherwife in cafe fuch private Law be recognized by a 
publickone : Ex.gr. the 23 H, 6. c, 10. relative to SheriBFs 
Bonds is a private Law> yet 4^ ^ ^irir. having enabled 
the Sheriff to affignfuch Bond, the Court muft take No- 
tice of the Law that enables him to take fuch Bond* 

But there are fome Cafes in which ,pablick as well as 
private Statutes ought to be pleaded, and that is where 
t]iey make void any legal Solemnities ; for in this Cafe 
the Conilruflion of the Law, is not that the (blemn Con- 
Cra^s fhall be deemed perfed Nullities, but that they are 
voidable by the Parties prejudiced, by fuch Contradb, and 
one Reafon of this Conftrudion arifes from this Rule in 
expounding Statutes, *i;/«. ^i/quis pot eft renunciare Jnri 
profi introdu3o. But if fuch Contra£b were conflrued to 
be perfed Nullities, that Rule muft be laid afide, and 
the Party muft receive Benefit by the Lawy whether he 
would or not. And therefore fuCh A^ts of Parliament 
muft be pleaded^ that the Party may appear to take the 
Benefit of them. Another Reafon of this Conftrudion 
is, that as what fhall conftitute the Solemnities of a Con- 
tra£l is Matter of Law* fo it is Matter of Law how 
thefe Solemnities ought to be defeated and deftroyed. 
And.inafmuch as it is Matter of Law by what Solemni- 
ties a Contrail is to be conftituted, therefore, when any 
Adlion is founded upon any folemn Contrad, that Con- 
tradl ought to be proffered to the Court ; now it were 
irepofterous that the Law fhould require the Contra^ to 
»e offered to the Court, that it may appear to be legally 
made; and that it fhould not require it to be offered to 
the Court how it is defeated : Both certainly muft be de- 

4 Co, 117. termined by the fame Judicature. Therefore you cannot 

Hob. 72. give the Ad of El. touching ufurioos Contrads in Evi- 

dence on the general Iffue, though a general Law, bat 
it ought to be pleaded. So the Statute of Sheriffs Bonds 
cannot be given in Evidence on the general li&e, biiC 

2Xnft.a^5. ought to be pleaded. So a Fine is made void by the 
Statute of Weftminfter 2 c. i. but confb-ued only ta hc 
voidable. And a Recovery by a Wife with a fecpnd 

4 Co. 59. Hun}and is made void by 11 H. 9^ but conftrueH only 

voidable. 

If 
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If an Adion or Information be brought upon a penal 
Statute, and there be another Statute that exempts or dif- 
charges the Defendant from the Penalty, this ought to be 
pleaded, and cannot be given in Evidence on the general 
Iffue ; for the general liTue ist but a Denial of the Plain« 
tiff's Declaration, and the PlaintiiF has proved him guilty^ 
when he has proved him within the Law upon which he 
has founded his Declaration ; fo that the PlaintifFhas per- 
formed what he has undertaken : But if the Defendant 
would exempt himfelf from the Charge, he ihould not 
have denied the Declaration, but have (hewed the Law 
that difcharges him. 

Another Difference is taken between where the Prpviib 
in a Statute is Matter of Fadl, and where it is Matter 
of Law. 

For where it is a mere Matter of Fad it may be given 
in Evidence ; as if an A£tion of Debt be brought againfl 
a fpiritual Perfon for taking a Farm, and the Defendant 
plead quod non habuit nee tenuit adjirmam contraformam Sta- 
tttti : The Defendant may give in Evidence that it was ibr 
the Maintenance of his Houfe, according to the Prpvifo 
in the Statute. But on an Information on 5 Ed. 6. c, 14. 
for ingrofling, the Defendant cannot upon the general If- 
fue give in Evidence a Licence of three Jiiftices according 
to the Provifo, becaufe whether there be a iufficient Au- 
thority given is Matter of Law, and therefore cai^iot be 
given in Evidence, but txvaSi be pleaded. 

A faving Provifo may be given in Evidence oa the ge- Jones 320. 2 R. 
neral Iffue, becaufe if the Party be within the Provifo, ^^ 6^- 
he is not guilty on the Body of the Adl on which the 
Adion is founded. 

Of general Adis of Parliament the printed Statute Book 
is Evidence : Not that the printed Statutes are perfed and 
authentick Copies of the Records themfelves ; but every 
Perfon is fuppofed to know the Law, and therefore the 
printed Statutes are allowed to be Evidence,, becaufe they 
are the Hints of that which is fuppofed to be lodged in 
every Man's Mind already. 

But in private A£b of .Parliament the printed Statute 
Book is not Evidence, though reduced into the fame Vo- 
lume with the general Statutes : But the Party ought to 
have a Copy compared with the Parliament Roll ; for 
they are not confidered as already lodged in the Mjnds of 
the People. 

However, a private Ad of Parliament in prm^ that Ca. K. B. 
concerns a whole Country, as the Adl oi Bedford Levels^ 216. 

for 
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for rebuilding Tiverieny 8zc. may be given in Elridencc 

Goodright aiiJ without comparing it with the Record. And thefe Things 

'SkinneT M. 7 are the rather admitted, becaufe they gain fome Authority 

G. 2. C. B. f^j^ being printed by the King's Printer ; and befides, 

from the Notoriety of the Subjedof them they are fup- 

poTed not to be wholly unknown. And for this Reafon 

printed Copies of other Things of as public a Nature 

have been admitted in Evidence without being compared 

Ca* K, B. 216. with the Original : as the printed Proclamation for a Peace 

was admitted to be read without being examined by the 

Record in Chancery. 

The next Thing is the Copies of all other Records ; for 
they, being Things to which every Man has a Right to 
have Recourfe, cannot be transferred from Place to Place 
to ferve a private Purpofe, and therefore the Copies of 
them muft be allowed in Evidence ; a true Copy being 
the beft Evidence you can have. But a Copy of a Copy 
is no Evidence, for the Rule demands the beft Evidence 
the Nature of the Thing admits, and the further oflF any 
Thing lies from the firft original Truth, the weaker muft 
be the Evidence ; befides, there muft be a Chafm in the 
Proof; for it cannot appear that the firft was a true Copy. 
Now thefe Copies are t\^t>-fbla ; under Seal, and not 
under Seal. 

Firft under Seal, and they are called Exemplifications, 
and are of better Credit than any fwom Copy ; for the 
Courts of Juftice, that put their Seals to the Copy, are 
fuppofed more capable to examine, and more exaid and 
critical in their Examinatioi^ than another Perfbn is or 
can be. 

Exemplifications are ^vo-fold ; under the broad Seal, 
aad under the Seal of the Court. 

Firft, under the broad Seal ; and fuch Exemplifications 
are of themfelves Records of the greateft Validity, and 
to which the Jury ought to give Credit under the Penalty 
of an Attaint. 

When a Record is exemplified under the broad Seal, it 
muft either be a Record of the Court of Chancery, or be 
fent for into the Court of Chancery by Certiorari, which 
is the Center of all the Courts, and from thence the Sub- 
je6i receives a Copy under the Atteftation of the great 
' Seal. 
2 R. A. 678. If Letters Patent be given in Evidence, in which is re- 
cited that a certain Office was before granted to y, S, and 
that y. S. furrendered it to the King, who accepted the 
fame, and granted it to 7, Z>. this is not enough to avoid 

^ the 
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the Title of J. S. but the Record of the Surrender muft 

be (hewn, or a true Copy of it, for the Recital of fuch 

Surrender is not the beft Evidence the Nature of the Thing 

will admit ; and it would be of dangerous Confequence, 

if by fuch Sort of Suggeftion, a Man's Title might be 

avoided. But if Letters Patent were given in Evidence 2 R. A. 68t4 

whereby, in Coniideration of the Surrender of former 

Letters Patent, the King grants a particular Eftate to the 

Party ; this would be good Proof of a Surrender, for the 

taking of aa Eftate by the fecond Letters Patent is itfelf 

a Surrender of the firH : Now the fecond Letters Patent 

are the belt Proof of taking fuch Eftate ; and then the 

Surrender is by Operation and Cohftrudtion of Law. And * Vent. 170. 

in the Cafe firil put, if the Defendant will take Advantage 

of the Recital of a former Grant as Proof of fuch former 

Grant, he will be boiuid by the Recital of the Surrender; 

for if he will take any Advantage of the Recital he muil, 

admit the Whole ; but if he produce the former Patent, 

that will put the Plaintiff to produce the Surrender. So * L«^* 'o8< 

if Letters Patent recite a former Grant to another, and 

gran,t the Office to commence from the Determinatioa 

thereof: The Party claiming under the fecond muft pro* 

duce a Copy of the iirft Grant, that the Court may fee 

that.it is determined ; for there can be no other Proof of 

the Determinatioa of the Grant but the Grant itfelf ; 

though perhaps in fuch Cafe, if the Recital were, that it 

was determined the whole Recital would be taken together. 

Nothing but Record^ exempli^ed under the Broad Seal 
may be admitted in Evidence, for thefe ^eing preferved 
by the proper Officer of every Court from all Razure and 
Corruption, are fuppofed to be fo fair and unblotted, that 
there can be no Danger in the Exemplification. But the 
Exemplification of Deeds under the Broad Seal cannot be 
admitted in Evidence ; for they being in the Cuftody of 
the Party, and notx>f the Law, are fubje^ to Razures and 
Interlineations, and therefore ought xo be produced them- 
(elves, as the bed Evidence of the Contract. 

When any Record is exemplified, the whole tnufl be ex- 3 Infb 173. 
>mplified,'for the Conftrudlion muft be taken from a View 
of the ^hole taken together. However, this Rule is to 
be taken with (bogie Reftrid^ion, as will appear by what is 
after faid concerning the giving fworn Copies of fuch 
Records in Evidence. 

Secondly, The fecond Sort of Copies under Seal are 
Exemplifications under the Seal of the Court, and they 
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"are of higher Credit than a tworn Copy, for the Reafons 
formerly mentioned ; for fuch Exemplifications can only 
be of the Records of the Court, under whofe Seal they 
are exemplified. 

The fecond Sort of Copies are thofe that are not tindtr 
Seal, and they are likewife two'-fold ^ i. Sworn 'Copies. 
2. Office Copies. 

FirH, Sworn Copies t Thefe itluft he of the Records 
-brought into Court in Parchment, and not of a Judgment 
in Paper figned by the Mailer, though upon fuch Judg- 
ment you may take out Execution ; for it does not become 
a permanent Matter, till it be delivered into Court, and 
is there fixed as a Roll of the Court, and, until it become 
a Roll of the Court, it is transferable any where, and fo 
<ioes noc come under the Reafon of the Law that permits 
•the giving of a Copy in Evidence. 

Where a Record is lofl, a Copy of it may be admitted 
without fwearing it a true Copy ; for the Record is in the 
Cuflody of the Law, and therefore, if loft, there ought 
to be no Injury ariiing to the Party's Righf, and coi^e^ 
quently the Copy muft be admitted without fwearing any 
Examination of it, fince there is nothing with which it 
jcan be compared. But in fudi Cafes the Infbument mull 
be according to the Rule required by the Civil Law, ^je/- 
tuate t imports aut juJiciftria cognitione robwrata* 

So the Copy of a Decree of Tythe in London has often 
been given in Evidence without proving it a true Copy, 
becaufe the Original is lofl. 

So the Copy of a Recovery of Lands in ancient De- 
mefne was given in Evidence where the Original was loft, 
and PofTeffion had gone a long Time according to the 
Recovery. 

When a Man gives in Evidence a fwom Copy of a 
Record, he mufl give the Copy of the whole Record in 
Evidence, for the precedent or fubfequent Words or Sen- 
tence may vary the whole Senfe and Import of the Thing 
produced, and give it quite another Face. However, this 
Rule admits of fome Exceptions. In Cafes of Inquifi- 
tions poft mortem^ and fuch private Offices, you cannot 
tead the Return without alfo reading the Commiffion ; 
but in Cafes of more general Concern, fuch as the Mi- 
nifler's Return to the Commifiion in H, 8..*8 Time to j 
inquire into the Value of Livings, it would be of ill 

Conft- 
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Gonfequencc to oblige the Parties to tike Copies of the 
whole Record, and the Commiffion is a Thing of fuch 
public Notoriety that it requires no Proof. 

Secondly, an Office-Copy. Here a Difference is to 
be taken between a Copy authenticated by a Perfon 
trufted for that Purpofe, for there that Copy is Evidence 
without Proof; and a Copy given out by an Officer df 
the Court, who is not trufted for that Purpofe, which is 
not Evidence without proving it aflually examined. 

The Reafon of the Difference is, that where the 
Law has appointed any Perfon for any Purpofe, the Law 
muil trufl him as far as he adls under its Authority ; 
therefore the Chirograph of a Fine is Evidence of fuch 
Fine, becaufe the Chirographer is appointed to give out 
Copies of the Agreements between the Parties that are 
lodged of Record. 

So where the Deed is inrolledj the Indorfement of the 
Inrolment is Evidence without further Proof of the Deed> 
becaufe the Officer is intruded to authenticate fuch a 
Deed by Inrolment ; but if the Officer of the Court 
make out a Copy, when he is not intrttfted to that Pur- 
pofe^ they ought to prove it examined^ becaufe being no 
Part of his Office, he is but a private Man,, and.a pdb- 
vate Man's mere Writing ought not to be credited with- 
out an Oath. Therefore it is hot enough to give in 
Evidence a Copy of a Judgment, though.it.be examined ^ 

by the Clerk of the Treafury, becaufe it is no Part of 
the neceflary Ofi^ce of fuch Clerk, for he- is only intrude 
ed to keep the Records for the B.cnp€t. of all Men's 
Perufal, and not to m^ke out Copies of themv So if the 
Deed inroUed be loft, ahd the Clerk of the Peace make 
out a Copy of the Inrolment, that is no Evidence with- 
out proving it examined ; becaufe the Clerk is intrnfted 
to authenticate the Deed itfelf by Inrolment^ and not to 
give out Copies of the Inrolment. 

The Office Copies of Depofitions arc Evidence in 
Chancery, but n(}t at Common Law .without Examina- 
tion with the Roll ; . for though that Coiirt have, for 
their own Convenience, impowered their Officers to 
make out fuch Copies as (hould be Evidence ; yet the par- 
ticular Rules of their Courts are not. taken Notice of by 
the Courts of Common LaWi arid therefore, they are not 
Evidence in thofe Courts. : . ..1 

Where the Fine is to bei proved, with; Proclamation s ChetttetfAi 
(as it muft be to bar a Stranger) the Proclamations muft ^^"^^^t **• Aff. 
be examined with the Roll,. for.,tirf»ugh: the Chirogrji- '^^o* 

Q^zj : : pher 
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AUen*8 Cafe, pher is authorifed by the Common Law to make oat 

13 Car. I. Copies to the Parties of the Fine itfelf, yet he is not ap- 

Clyrt. 51. pointed by the Statutes to copy the Proclamations, and 

* ' therefore his Indorfement on the Back of the Fine is not 

binding. * 

Having thus (hewed how the Record is to be given in 
Evidence by producing a Copy ; we muft next inquire in 
what Manner, and in what Cafe they ought to be Evi- 
dence. 

I . It is regularly true, that where the Record is pleaded 
and appears in the Allegations, it muft be tried by the 
"Court on the Iflue of Nultiel Record, and in fuch Cafe 
the Record itfelf muft be produced, in cafe it be a Re- 
cord of the fame Court ; and in cafe it be a Record of 
another Court, then an Exemplification of it muft be 
brought in fuh Pede Sigilli : But to this there is this Ex- 
ception, that where the Record is Inducement and not 
.the Gift of the A6iion, there it is not traverfable, but 
muft be given in Evidence on the Proof of the Declara- 
tion ; for nothing can be of itfelf traverfable that does 
•not make a full End of the Matter, and it cannot make 
a full End of the Matter, if Fadt be joined with it : In 
-dich Cafe therefore the Iffue muft be Upon the Fa6i and 
-tried by a Jury, and the Record may be given in Evi- 
jdence to fupport the Fad; and whenever a Record is 
.offered to a Jury, any of th^ aforementioned Copies are 
Evidcince. 
I Mod. 117. ' 2. As to Recoveries and Judgments. A Precipe doth 
'fiot lie againft a Perfon that' is not feifed of the Freehold ; 
therefore when you (hew a Recovery, you muft prove 
Seiftn in the Tenant to the Pracipe: However, in an 
ancient Recovery, Seifin will be prefumed, e^ecially 
.'where PofTeflion has gone agreeably toit ever fince; for 
that fbrtiiies the Prefumption, that every Thing is rightly 
tranfaded ; but in a Modem Recovery the Seifin muH 
be proved, becauie from the Recency of the Faft it is 
eafy to be done, and the Prefumption is not in fuch Cafe 
equally fortified- by the fubfequent Poffeffion. 
«R.A. 395. X If there be a Tenant for Life, Remainder in Tail, 
Moor 256. an(j tjjgy '^q\^ .in ^ common Recovery with Angle Vouch- 
er, this will not bar the Tail ; becaufe the Pracipe is 
brought againil bodi as Joint-tenants, and he in Rema]I^ 
der has no immediate Eftate of Freehold, and a Re- 
mainder-Man is not bound by a Recovery had againil 
Tenant for Life, unlefs he come -in i^xm thd Aid-Prayefi 
or as Vouchee upon a double Voucher ; for where any 
.Perfon is properly in Court, and does not defend his 

Title, 
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Title, be ig barred the fame as if be had no Title at all y 
and when Tenant in Tail'is barred for Want of Title, 
the Ifliie can never after recover in a FormeJen. 

By 14 G. z. c. JO. it is enaded. That all common 
Recovenes fuffered or to be fuffered without any Surren- 
der of the Leafes for Life, ftial! be valid. Provided it 
fliall not extend to make any Recovery, valid, unlefs the 
Perfon intitled to the litft Eftate for Life, or other great- 
er Edate, have or fliall convey, or join in conveying an 
Eftate, for Life at leali to the Tenant to the Pratcipe.^ ■ 
And by the fame Aft, where any Perfon has or fliall pur- 
chafe for a valuable Conlideration any Eliaie, whereof a 
Recovery was neeeflary to complete the Title, fuch Per- 
fon, and all claiming under him, having been in Poffefli- 
on from the Time of fuch Purchafe, fliall and may, after 
the End of twenty Years from the Time of fuch Pur- 
chafe, produce in Evidence the Deed making a Tenant 
to the Prircipc, and declaring the Ufes ; and the Deed fo 
produced (the Execution thereof being duly proved) fliall 
be deemed fufficient Evidence that fuch Recovery was 
dnly fuffered, in cafe no Record can be found of fucK 
Recovery, at the fame fliould appear not regularly en- 
tered: Provided, that the Perfon making fuch Deed had 
a fufficient Eftate and Power to make a Tenant to the 
Precipe, and to fufFer fuch common Recovery. It is fur-" 
ther ena£led. That every common Recovery fuffered, or 
■ to be fuffered, fliall, after the Expiration of twenty 
Years, be deemed valid, if it appear upon the Face of 
fuch Recovery that there was a Tenant to the Writ, and 
if the Pcrfons joining in fuch Recovery had a fufGcient 
Eftate or Power to fufFer the fame, notwithflanding the 
Deed to make a Tenant to fuch Writ Jhall be loft. It is 
further enafled. That every Recovery fhall be deemed- 
vaiid, notwithftanding the Pine or Deed making a Te- 
nant to fuch Writ fliall be levied or executed after the 
Time of the Judgment given, and the Award of Seilin ; 
provided the fame appear to be levied or executed before 
the End of the Term in which fnch Recovery was fuf-. 
fered, and the Ferfons joining in fuch Recovery had a 
fufiicient Eftate and Power to fuffer the fame. 

Though regularly no Recovery or Judgment is to be. 
admitted in Evidence but againft Parties or Privies, yet 
under fome Circumftances they may ; as in the Cafe of 
Tht King and Htbdia, where in an Information in Nature a Str. 1 
of a ^B Warrante, a Judgment of Oif/hr was allowed to ^^• 
Q.3 be 
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be given in Evidence to prove the Oufter of a third Per- 
fpn, the Mayor by whom the Defendant was admitted. 

3. As to Verdifts, the Rule is. That no Vcrdift fhall 
be given in Evidence, but between fuch who arc Parties 
or Privies to it. Therefore if there be feveral Remain- 
ders limited by the fame Deed, a Vcrdidl for one in 
Remainder (hall be given in Evidence for one next in 
Remainder. But if there be a Recovery by Verdift 
againft Tenant for Life, this is no Evidence againft a Re- 
verfioner ; for the Tenant for Life is feifcd in his own 
Right, and that PofTedion is properly his own, and he is 
at Liberty to pray in Aid of the Reverfioner or not, and 
the Reverfioner cannot poflibly controvert the Matter 
where no Aid is prayed. But if he come in upon an 
Aid -Prayer, he may have an Attaint j and confequently 
the Verdift vvill be Evidence againft him. 

If a Verdid be had on the fame Point, and between 
the fame Parties, it may be given in Evidence, though 
the Trial were not had for the fame Lands, for the Ver- 
dict in fuch Cafe is a very perfuading Evidence, becaufe 
what twelve Men have already thought of the Fa6l may 
be fuppofed lit to direft the Determination of the prefent 
jury; but then this Verdidi ought to be between the 
fame P ar tics, V becaufe otherwife a Man would be bound 
by a Pecifion, who had not the Liberty to crofs-examine ; 
and nothing can be more contrary to natural JuiHce, 
than that any one' fhould be injured by a Determination, 
that he, or thofe under whom he claims was not at Li- 
berty to controvert. But it is not neceffary that the Ver- 
dlA fhould be in Relation to the fame Land, for the 
Verdid is only fet up to prove the Point in Queftion, 
and cvpry Matter is Evidence, that amounts to a Proof 
of the Point in Queftion. 

If therp be a Trial of a Title between A. LefTee of B. 
and E. and afterwards there be a Trial between C. Leflee^ 
of E, and B. C. may give in Evidence the Verdid found 
againft B. for this was the Senfe of a former. Jury on the 
Fad, on \yhich Trial B, had the Liberty to crofe- 
examine ; for the Court will take Notice that in Ejedr 
ment the Leflbr is the real Party interefted, and that the 
LefTee (or nominal Plaintiff) is a.fiditious Perfon. But 
a Perfon that has no Prejudice by the Verdid againft B, 
could never give it in Evidence j though his Title turn 
on the fame Point, becaufe if he be an utter Stranger ^ 
the Fad, it is perfedly Res nova betwjeen him and the 
Defendant ; and if it could be no Prejudice to the Plain- 
tiff, 
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tiff, had the Fatf of (he Verdift been as it would, h« 

cannot be entitled to reap a Benefit ; fijr no Record or 

Conviftjon or Verdift (hall be given in Evidence, but C«. K,,B. 319, 

fuch whereof the Benefit may be mutual, t;iz. Such 

whereof the Defendant, as well as the Plaintiff, might 

have made nfe, and given it in Evidence in cafe it made 

for him ; therefore a Conviflion at the Suit of the King 

for a Battery cannot be given in Evidence in Trefpab for 

the fame Battery. 

When it is faid, (hat a Verdift may be given in Evi- Hob. 53,, 
dence between the fame Parties, it ia to be underilood' 
with this RellriAion, that it is of a Matter ivhich was in 
Ifliie in the former Caufe ; for otherwife it will not be al- 
lowed in Evidence, becaufe, if fuch Vfcrdift be falfe, there 
is no Redrefs, and the Jury are not liable to an Attaint. 

The Exception of its being Rei inter alieiaSa, Jsnotc»rth. iSi, 
allowed againft Verdiits in Cafe of Cuftoms or Tolls ; 
for the Cuftom or Toll is Lfx ltd, and Fafls tending to 
prove that may be given in Evidence by any Perfon, as 
well as thofe who have been Parties to fuch Fafts or to 
fuch Verdids as have found and determined them ; and 
in fuch Cafe it is not material, whether fuch Verdids be 

A Commiffion under the Seal of the Exchequer, and Tookccv. Duke 
the Inquifitioti taken thereon, is admiflUiIe, though not e'^^"'''^^^ 
conclufive Evidence; and fo are Depofitions taken there- ^''"^* '* - r«j 
on, though the Parties in the ^anfe had no Notice of it, '.. ^tr***^'*^ 
nor had any Opportunity of defending it. 

Another Cafe, in which this Exception odght not to be 
allowed,' is where the Faft to be proved is fUch whereof 
Hearfay and Reputation are Evidence, and therefore a 
fpectal Verdift between other Parties ftating a Pedigree 
would be Evidence to prove a Defcent j for in fuch 
Cafe, what any of the Family, who are d^ad, have 
been heard to fay, or the general Reputation of the Fa- 
mily, Entries in Family Books, monumental I nfcriptions. 
Recital in Deeds, i3t. are allowed. And of this Opinion 
was Mr. Juftice Wright ia the Duke of Aihel\ Cafe, i Sti. 1151. 
which Opinion is generally approved, though the De- 
termination by the Reft of the Court was contrary : Per- 
haps founding (hemfelves on (he Cafe of Sir Willieni a. k. B. 345. 
Clarges and Sbiriiiin, where, in a Trial at Bar, the only 
Queftion was upon the Legitimacy of the Duke of Al- 
imarii, and the Court would not fnffer a former Verdifl 
between other Parties concerning other Xaud depending 
upon the lame QueAion and Titk to be read in Evidence : 
Q_4 But 
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Bat there it did not appear either from the Iflue or Ver- 
di£t» that the fame Queilion was inquired into and de- 
termined. Befides, the giving a Verdift in Evidence to 
prove a particular Faft, «z//«. That John had a Son 
Thomas, is very different from giving it in Evidence to 
ftiew the Opinion of a former J ury, which is only their 
Deduflion from a Variety of Fads proved to them. 

A Verdid will not be admitted in Evidence without 
likewife producing a Copy of the Judgment founded upon 
it, becaufe it may happen that the Judgment was arrelt- 
ed, or a new Trial granted ; but this Rule does not hold 
in the Cafe of a Verdid On an Iffue diredled out of 
Chancery, becaufe it is not ufual to enter up Judgment 
Montgomery in fuch Cafe ; and the Decree of the Court of Chancery 

w. Clarke, jg equally Proof, that the Verdift was fatisfadory and 
1745, atDelc- n J • I? / 

gates! ^*"^S ^" •P0''<^«: 

4. As to Writs. When a Writ is only Inducement to 
the Aftion, the taking out the Writ may be proved 
without any Copy of it» becaufe poifibly it might not be 
returned, and then it is no Record ; but where the Writ 
itfelf is the Gift of the Aftion^ you muft have a Copy 
i&om the Record, in as much as you are to have the 
ntmoft Evidence the Nature of the Thing is capable of, 
and it cannot becoiAe the Gill of the Action till it is re- 
turned. , 
1 Ilaym. 733, In an Aftion of Trefpafs againft a Bailiff for taking 
Goods in Execution, if it be brought by the Party againft 
whom the Writ iffued, it is fufficient for the Officer to 
give in Evidence the Writ of Fiera /"^rw without (hewing 
a Copy of the Judgment : But if the Plaintiff be not the 
Party againft whom the Writ iffued, but claiih the Goods 
by a piuor Execution (or Sale) that was f/audulent^ there 
the Officer muft produce not only the Writ, : but a C(^y 
of the Judgment : For in the firft Cafe, by proving that^ 
he took the Goods in Obedience to a Writ iffued againft^ 
the Plaintiff, he has proved himfelf gUilty of no Tref- 
pafs ; but in the other Cafe they are not the Goods of the 
party againft whom the Writ iffued, and therefore the 
Officer is hot juftified bj- the Writ in taking them, unlefs 
he can bring the Ca/e within 1 3 EHx. for which Purpofe 
it is ijeceffa^y t© ftiew a Judgment. 

The next Thing to be confidered is all publick Mat- 
terj) that are not Records ; and they all come under this 
general Definition, that they muft be fuch as are an Evi- 
dence of them{elVes, and do not expedt lUuftratioa from 
any other Thing ; fuoh are Court-RolTs and Traafadtionf 
' in 
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in Chancery ; and the Copies of fuch Matters may be 
given in Evidence, in as much as there is a plain coherenc 
Proof, for there is proved upon Oath a Matter which, if 
produced, would carry its own Lights with it, and by 
confequence would need no Proof. 

The Reafon why the Proceedings in Chancery are not 
Records is' this, becaufe they are not the Precedents of 
Juftice, for the Judgment there is fe^uadum lejaum ti io' 
tiHut, and aot /ecttnJam Uges ti con/aituJiaei. And the 
Reafon why any Record is of Validity and Authority is, 
becaufe it is a Memorial of what is the Law of the Na- 
tion ; now Chancery Proceedings are no Memorials of 
the Laws of Eng/anJ, becaufe the Chancellor is not bound 
to proceed according to the Laws. 

Alfo the RoHs of the County Courts, and the Pro- 
ceedings of the Ecclefiaftical Court, are no Records, be- 
caufe thefe Courts are not derived by immediate Autho- 
rity from the King, but from the Biihop or the Baron of 
the County ; and there is no Court declarative of the 
Senfe of the Common Law, but fuch as receive an im- 
mediate Authority from the King, the Perlbn intruded 
with the executive Power of the Law. 

The Bill in Chancery is Evidence againft the Com- i Sid. zii. 
piainant, for the Ailegations of every Man's Bill fhall be 
fuppofed true ; nor fhall it be fuppofed to be preferred by 
a Counfel or Solicitor without the Party's Pl'ivity, and 
therefore it amounts to the Confefllon and Admillion of 
the Truth of any Fa£i, and if the Counfel have mingled 
in it any Faft that is not true, the Party may have his 
AAion: But in order to make the Bill Evidence againft 
the Complainant, there muft be Proceedings upon it t 
for if there were no Proceedings upon it, it Ihould rather 
be fnppol'ed to be £led by a Stranger to bar the Party of 
bis Eridence. 

If a Patron fue the Parfon on a Bond, and the Parfon 
prefer his Bill in Chancery to be relieved, Rating it to be 
a fimoniacal Contract ; the Bill and Proceedings upon it 
mar be given in Evidence in an Eje&nent, in order to 
make void the Parfon's Living. 

But on an IITue directed out of Chancery to try the Flt^. xgt. 
Validity of a Deed, wtiere one J. N. was produced to 
prove he wrote it, by the Direition of Lord Fcmn in 
1720, and, to ccntradift his Evidence, the Plaintiffs pro- 
duced a Bill in Chancery, preferred in 1719, by the De- 
fendant, which mentioned the Deed ; the Court would 
not fuffi;r it to be read, though an Anfwet had been put 
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in, becaufe it was no more than the Surmifes of Counfel 
for the better Difcovery of the Title. — However, in all 
Cafes where the Matter is ftated by the Bill as a Fad on 
which the Plaintiff founds his Prayer for Relief, it will be 
admitted in Evidence, and will amount to Proof of a 
Confefiion. 

Analogous to this is a Confeffion under the Party's 
Hand by Letter or otherwife ; however there is a great 
Difference between the Manner of giving them in Evi- 
dence. A Bill is proved by fhewing there have been Pro- 
ceedings upon it, for it muft be fuppofed to be the Parry's 
Bill where his Adverfary ha» been compelled by the Pro- 
cefs of the Court of Chancery to anfwer it. But a Con- 
feffion by Letter mufl be proved to be of the Party'? 
Hand-Writing; and, where Nobody faw the Writing, 
that muft be by the Comparifon of Hands. Now the 
Reafon why the Comparifon of Hands is allowed to be 
Evidence is, becaufe Men are diftinguiihed by their 
Hand-Writing as well as by their Faces ; for it is very 
feldom that the Shape of their Letters agree any more 
than the Shape of their Bodies. Therefore the Likenefs 
induces a Prefumption that they are the fame ; and every 
Prefumption th^t remains uncontefted hath the Force of 
an Evidence. But in the Cafe of High Treafon, Com- 
parifon of Hands is not fufficient for the original Founda- 
tion of an Attainder, becaufe there muft be Proof of ibme 
overt Aft, and Writing is not an overt Aft ; but it may 
be ufed as a circumftantial and confirming Evidence, if 
the Paft be otherwife proved* And in any other crimi- 
nal Profecution it will be Evidence the fame as in a civil 
Suit ; as on an Indiftment for writing a treafonable Libel, 
Proof of the Hand -Writing will be fufficient without 
Proof of the aftual Writing. — The Cafe of the fevea 
Bifhops went upon the Witnefs not being enough ac- 
quainted with their Hand- Writing, and not upon the Na- 
ture of the Evidence. — In general Cafes the Witnefs 
ihould have gained his Knowledge from having feen the 
Party write, but under fome Circumftances that is not 
neceffary; as where the Hand- Writing to be proved is 
of a Perfon reiiding Abroad, one who has frequently re- 
ceived Letters from him in a Courfe of Correfpondence 
would he admitted to prove it, though he had never feen 
him write. So where the Antiguity of the Writing makes 
it impoffible for any living Witnefs to fwear he ever faw 
the Party write: As where a Parfon's Book was pro-- 
dnced to prove a Modus ; the Parfon having been long 

dead, 
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dead, a Wicncfs who had examined the Parifh Books, in 
which was the fame Parfon's Name, was permitted to fwear 
to the Similitude of the Hand- Writing, for it, was the 
beft Evidence in the Nature of the Thing, for the Parifh 
Books were not in the Plaintiff's Power to produce. 

If the Bill he Evidence againft the Complainant, much 
more is the Anfwer againfl: the Defendant ; becaufe this 
is delivered in upon Oath. But then when you read an » Vtnt. 194. 
Aniwer the Confeffion muft be all taken together, and you *''' 
{hall not take only what makes againil him ; for the An* 
fwer 13 read as the Senfc of the Party himfeif, and if it be 
taken in this Manner yuu muft take it entire and unbroken ; 
tharefere if upon Exceptions taken a fecond Anfwer has 
been put in, the Defendant may infill upon having that 5 Mod. 10. 
read to explain what he fwore in his firft Anfwer. ' ^"'" *'*' 

An Infant's Anfwer by his Gu^dian Ihall never be ad- 1 Vent. 71. 
mitted as Evidence againll him on a Trial at Law ; for 3 ^°^' >59' 
the Law has that Tendernefs for the Affairs of In^nts, . 
that it will not fufFer him to be prejudiced by the Guar- 
dian's Oath. So the Anfwer of a Truftee can in no Cafe 
be admitted as Evidence againfl Ce^ai jue 'Traft. 

A Bill was brought by Creditors againft an Executor to pu Coi^r 
have an Account of a perfonal GHatc ; the Executor fet C. Hil. Vac 
ftrth by Anfwer that there were 1 100/. left by the Tcftator '707- 
in his Hands, and that coming afterward to make up Ac- 
counts he gave the Tellator a Bond for 1000/. and the too/, 
were given him for his Trouble and Pains that he had 
employed in the Tefiator's Bufinefs, and there was no 
other Evidence in the Caofe that the 100/. were depofited ; 
it was argued that the Anfwer, though it was put in Iffue, 
Ihould be allowed to difcharge him ; fince there was the 
fame Rule of Evidence in Equity as at Law : But it was 
anfwered and relblved by the Court that, when an Anfwer 
was put in IfTue, whatever was confeffed and admitted 
need not be proved; but it behoved the Defendant to 
nudu out by Proofs whatever was infifled upon by Way of 
Avoidance. But this was holden under this Diflin&ion, 
that where the Defendant admitted a Fafl, and infilled on 
a diflin£t Faft by Way of Avoidance, that he ought to 
prove that Matter of Defence, becaufe it nay be probable 
that he admitted it out of Apprebenfion that it might be 
proved, and therefore fuch Admittance ought not to profit 
him, fo far as to pafs for Truth whatever he fays in Avoid- 
ance. But if it had been one FaA, as if the Defendant 
had faid the Tcftator had given him a hundred Pounds, 
it ought to have been allowed, onlcfs difproved, becaufe 
nothing 
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nothing of the Fa£l charged is admitted, and the Plaintiff 

may difprove the whole Fact, if he can do it. Though 

Salk. 286. an Ahfvvcr is good Evidence againil the Defendant, yet 

it is not againfl his Alienee ; nor is it any Evidence for the 

"" Defendant in a Court of Law (except fo ordered by the 

Court on an IfTue out of Chancery) . unlefs the PlaintiiF 

have made it Evidence by producing it firfl. As where 

Boyrn. v. Sir on an liTuc out of Chancery to try the.Terms of an Agree- 

Tho.Whitmorc, jugnt, which was proved by one Witnefs, but denied by 

Salop. 1747. ^^^ Defendant, the Witnefs being dead before the Trial. 

the Plaintiff was under a Necefilty of producing the Bill 

and Anfwer in order to read his Depofition, and by that 

Mean made the whoje Anfwer Evidence, whicli was ac« 

cordingly read by the Defendant ; but, where an Anfwer 

Sparln & al*. in Chancery of the Witnefs was produced to ihew him 

<;. Drax, M. incompetent ; he having there fwor^i that he had an An- 

27 C. 2. nuity out of the Land in Queftion ; Serjeant Ma^nard in- 

C.B. atBar. ^^^^j ^^ ^iTiyt the Anfwer read through, but the Court 

refufed it, as the Anfwer was produced only to ihew that 

he was not a competent Witnefs in the Caufe> and not to 

prove the IfTue. 

Analogous to this is a Man's mere voluntary Affidavit, 
which may alfo be read againft the Perfon who made it : 
However there is great Difference between the Manner of 
giving them in Evidence. An Anfwer is proved by ihew- 
mg the Bill» which is. the Charge, and the Anfwer which 
is as it were the Defence, and this in civil Cafes ihall be 
intended to be fworn^ becaufe the Defence in Chancery is 
3 Mod. 36. "P^^ Oath. But a mere voluntary Affidavit, which is no 
Part of any Caufe in a Court of Juiiice, muft be .proved 
to be fworn ; for if you only prove it figned by the Party, 
the Proof' goes no further than to fupport it as a Note or 
Letter, and as fuch you may give it in Evidence without 
I Show. 397. more Proof.-«-But if an Affidavit be made in any Cbufe, 
Proof of fuch Caufe depending, and that fuch Affidavit 
was ufed by the Party, would perhaps be fnfficient Proof 
of its being fworn even on an Indidihient for Peijury, and 
certainly would be Evidence in a civil Suit. 

A fecond Difference between them is, that the Copy 
of an Anfwer may be given in Evidence, but the Copy 
of a voluntary Affidavit cannot. The Reafbn is, becaufe 
the Anfwer is ,an Allegation in a Court of Judicature^ 
and being a Matter of public Credit, the Copy of it may 
be given ia. Evidence, for the Reafons formerly given : 
But a voluntary Affidavit has no Relation fo a Court of 
JufHce, and therefore is not intitlecf to public Credit, 
and being a private Matter, the Affidavit itTelf muft be 

produced 
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produced as the beft Evidence ; befides it muft be proved 
to be fworn, 'which it cannot be without it be produced; 
therefore where in an Aftion for a malicious Profecution, Chambetco. 
the PlaintitF to increafe Damages offered the Office Copy RoWnfon. T. 
of an Aifidavic made by the Defendant in Ciiancery, of" °*°' '' 
his being worth 2500/. Lord ^^jnfni/ refufed to let it be 
read, and the Plaintiff was obliged to fend for the Ori- 
ginal which was filed in Chancery, And notwithftanding 
the Office Copy of an Anfwer may be given in Evidence 
in a civil Suit, yet it will not be fufficient on an Indift- 
ment for Perjury, though perhaps fuch Copy would be 
fufficient for the Grand Jury to find the Bill ; Bat upon 
the Trial the Original muft be produced, and pofitive 
Proof made, that the Defendant was fworn by a WitncTs 
acquainted with him: But Proof that a Perfon calling 3 **"*■ "*• 
himfelf J. S. was fworn, *nd that he figned the Anfwer 
(or Affidavit), and Proof alfo by another Witnefs of the 
Hand-Writing, would be fufficient. So an Anfwer be- ^"''* ^'"'' 
ing brought out of the proper Office, and Jurat under '""j^'n *^ 
the Matter'* Hand, and Proof of m being figned by the ^J,, l^. 
Defendant by Proof of his Hand-Writing, is fufficient to S. P. 
prove it fworn by him even on an Indiflment for Perjury : j Mod. 117. 
But no Return of Commiffioners (or of a Mafer in Chan- 
cery) of the Party's Swearing will be fuffieieHt, without 
fome other Proof of the Identity of the Perfon, 

The next fThing is the Depofitions, and fhej" may be Godb. 316. 
readwhen the Witnefs is dead, for when the Witnefs is 
iiviag, they ate not the beft Evidence the Nature of tke 
Thing it capable of. - ' 

I. They may be read when a Witnefs is fought and 
cannot be found, forthen he isin thcfame drcumftances, 
as to the Party thatis to ufe him, as if hewere-ilead. 

3. If it be proved that a Witnefs was fubpcena'd, and 
fell fick by the Way; for in this Cafe likewifethe De- 
pofitton ie the bell Evidence that can be had, and that 
anfwert what the Law requires. 

4. A- DepoTition cannot be given in Evidence agaJnft 
aoyf erfon that t«as not Party to the Suit ; and the Rea- ' 
fon is, becaufe he had not Liberty to crofs-examine the 
Witnefs j and it is againft natural luftiee' that a Man 
fliould be concluded by proofs in a Caufe to which he 
was tiot a Party. For this Reafon Depofitions in Chan- 
cery fliall not be read for or againll the Party defendaTit 
upon an Information or IndiiSment, for the King was no 
Party to the Suit. , 

Yet this Rule admits of fome Exceptions ; as in Cafes 

of Cuftonu and Tolls, and in general in all Cafes where 

Hearfay 
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Hearfay and Reputation are Evidence; for undoubtedly 
what a Witnefsy who is dead^ has fworn in a Court of 
Juftice, is of more Credit, than what another Pcrfon 
(wears he has heard him fay : — So a Depofition taken in 
a Caufe between other Parties will be admitted to be read 
to contradid what the fame Witnefs fwears at a Trial. 

Depoiitions taken thirty Years fince were admitted to 
be read in Chancery, though the Parties were not the 
fame, in as much as the Caufe related to the fame Lands, 
and the Tertenants were Parties to it, and the Witneffes 
were ilnce dead; the Plaintiff's Title then not appearing: 
And this is an Indulgence of the Chancery beyond the 
fb-id Rules of the Common Law, and it is admitted for 
pure Neceffity, becaufe Evidence fhall not be lofl : But a 
Man fhall not regularly take Advantage of a Depofition 
who was not a Party to the Suit, for as he cannot be pre- 
judiced by the Depofition, he fhall never receive any 
Advantage from it. 

5. Depofitions before an Anfwer put in are not ad^ 
mitted to be read^ unlefs the Defendant appear to be in 
Contempt ; for if there do not appear to be. a Caufe de- 
pending, the Depofitions arc confidered as mere yolun" 
tary Affidavits ; but if the adverfe Party were in Con- 
tempt, the Depofitions fhall be admitted ; for then it is 
the Fault of the Objector that he did not crofs-examine 
the Witneffes. 

6. If the Witnefs after his Depofition taken become in- 
tereiled, his Depofition fhall not be read $ for the Intent 
of taking fuch Depofition is only to perpetuate his TefH- 
mony in Cafe the Witnefs die. 

7. If a Witnefs be examined dt bent ejfe, and before the 
coming in of the Anfwer, the Defendant not being in Con- 
tempt, the Witnefs die, yet his Depofition fhall not be 
read, becaufe the oppofite Party had not the Power of 
Crofs-Examination, and the Rule of the Common Law is 
flrid in this, that no Evidence fhall be admitted but what 
is, or might have been, under the Examination of both 
Parties : But in fuch Cafes the Way is to move the Court 
of Chancery, that fuch a Witnefs's Depofition fhould be 
read, and if the Court fee Caufe they will order it, and 
this Order will bind the Parties to affent to the Reading. 

Formerly they did not inroU their Bill and Anfwer, and 
therefore ancient Depofitions may be given in Evidence 
without the Bill and Anfwer ; fo Depofitions taken by 
the Command of Queen Elizabeth upon Petition, without 
Bill and Anfwer, were, upon a folemn Hearing in Chan- 
eery, allowed to be read. 

Alfo 
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Alfo the ancient Praftice was that they never publifhcd 
the I)epofitions in the Life-time of the Witnefles, becaufc 
the Depofitions in perpetuam ret memoriamy were of no Ufe 
till after the Death of the Witneflcs but the Pradtice was 
found very inconvenient, becaufe thereby Witneflbs be* 
came fecure in fwearing whatever they pleafed, inafmuch 
as they never could be profecuted for Perjury. 

When the Bill is difmiffed becaufe the Matter is not i Ch. Ca# 
proper for Equity to decree, yet Depofitions on the Faft i7S« 
m the Caufe may be read afterward in a new Caufe be- ' ^*yn*« IIS* 
tween the fame Parties ; for tho* the Matter is not proper 
for Equity to decree, yet there was a Caufe properly be- 
fore the Court, for it is proper for the JurifdiAion of Equi- 
ty to confider how far the Law ought to be relaxed and 
moderated; and where there is a Caufe properly before 
the Court, however that Caufe may be decided, the De- 
pofitions muft be Evidence. But if a Caufe be difmified 
for the Irregularity of the Complaint, the Depofitions can 
never be read ; as where a Devifee, upon a Suit depend- 
ing by his Devifor, brings his Bill of Revivor, and after 
Depofitions taken the Bill is difmifiTed, becaufe a. Devifee 

cannot bring a Bill of Revivor; upon a new original Bill - 

the Devifee cannot ufe the Depofitions in the former 
Caufe ; for there being no Caufe regularly beford the 
Court there could be no Depofition in it. 

In Crofs-Caufes, an Agreement was proved in one of ' Ch. Ca^ 
the Caufes, and in that it was not fet forth in the Allega- *36* 
tions of the Bill or Ahfwer : In the other Caufe the Agree- 
ment was fet forth but not proved, an Order was obtained 
before Publication, that the fame Depofitions fhould be 
read in both Caufes ; and this might well be, -for fince 
the Order was before Publication in thefecond Caufe, the 
Defendant had Liberty to crofs-examine the WitneflTes on 
what Particulars he pleafed, and the Sight of the Depo- 
fitions was to his Advantage. 

From what has been faid it is evident, that (as there 
can be no Crofs-Examination) a voluntary Affidavit is no 
Evidence between Strangers, except in fuch Cafes where 
a Confeflion of the Perfon making the Affidavit would be Sacheverel and 
Evidence ; as where a Widow came for Adminiftration, Sacheverel, 5 
the Marriage being contefted, an Affidavit of the Man March 1716, at 
himfelf was read. So on an IfTue direfted out of Chan- Pf*^^*^!? Vr 
eery to try the Legitimacy of the Plaintiff, the Father's Y;^y^\x. Bar!* 
Oath before the Judges on a private Bill was allowed to 
be Evidence. 

It 
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It is a general Rule, that Depofitions taken in a Court 
not of Record, ihall not be allowed in Evidence elfewhere. 
So it hae been holden in Regard to Depofitions in the £c- 
cle/iaftical Court , though the Witheiles were dead. So 
where there tannot be a Crofs-Examination, as Depofi- 
tions taken before Commifiioners of Bankrupts, they fhal) 
not be read in Evidence ; yet if the Witneifes examined 
on a Coroner's Inqueft be dead, or beyond Sea, theif 
Depositions may be read ; for the Coroner is an Officer 
appointed on Behalf of the Public, to make Enquiry 
about the Matters within his Jurifdiclion ; and therefore 
the Law will prefume the Depofitions before him to be 
fairly and impartially taken. — And by i ^ 2 F,^ M, c, 
13. and 2 W 3 P. ^ M. f. 10. Jnftices of the Peace fliall 
examine of Perfons brought before them for Felony, and 
of thofe who brought them, and certify (iich Examina- 
tion to the next Goal-Delivery; but the Examination of 
the Prifoner (hall be without Oath, and the others upoft 
Oath, and thefe Examinations fhall be read againft the 
Offender upon an Indidtment, if the Witneifes be dead. 

Another Way of perpetuating the Teflimonyof a Per- 
fbn deceafed, analogous to thisjof giving i>epoiitions in 
Evidence, is by giving the Verdid^ in Evidence and the 
Oath of the P-arty deceafed. — As to which the Rule is, 
that when you give in Evidence any Matter fworn at a 
former Trial, it mufl be between the fame Parties, be- 
caufe otherwife you ^ifpoiTsfs your Adveriary of the Li- 
berty to crofs-examine : Befides otherwife, as you can- 
not regularly give the Verdid in Evidenoe, you cannot 
give the Oath on which it is founded ; for if you cannot 
fhew there was fach'a Caufe, you cannot ^ew there wis 
fuch a Perfon examined in it ; and without fhewisg there 
was a Caufe, no Man's Oath can be given in Evidence, 
inafmuch as it appears to be no more than a voluntary 
Affidavit. 

What a Man himfelf, who is living, has fworn atontf 
Trial, can never be given in Evidence at another to fop- 
port him, becaufe it is no Evidence of the Truth; for if 
a Man be of that ill Mind to fwear falfly at one Trial, 
he may do the fame at another on the fame Inducements: 
But what a Man fays in Difcourfe, without Premeditation 
or Expedation of the Caufe in Queilion, is good Evi^ 
dence to fupport him, becaufe that fhews that what he 
fwears is not from any undue Influence. But if a Man 
have fworn at one Trial different from what he has fworn 
at another, this is good Evidence to his Difcredit. 

A Wit- 
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A Witnefs was fworn in a Trial at Bar in C, B. be- Green v, Gate- 
tween the fame Parties on the fame Iflue, and he was wick, Mic. 24 
fubpoena'd by the Defendant to appear at a fecond Trial ^^' *• 
in k^B, and his Charges given him, but he not appearing, 
Perfons were admitted to fwear what he fwore in C, B* 
for the Court faid they would prcfumc he was kept away 
by the Plaintiff's Practice. This Suppoiition was ftrength- 
cned by his having been produced by the PlaintiiF at the 
former Trial. 

On an Appeal for Murder the PlainfifF cannot give the 1 Sid. 31 5. 
Indiftment in Evidence againft the Prifoner, and what a 
Perfon fwore upon it at the Trial ; for as the Indidiment 
cannot be Evidence (between other Parties) by Con- 
fequence the Oath on the Indidlment cannot be Evidence : 
And as the Evidence on the Indidtment cannot be fhew- 
ed by the Plaintiff in the Appeal, neither can it by the 
Defendant for the Reafon already given in regard to giv- 
ing Verdidts in Evidence. 

However to this general Rule there are the fame Ex- 
ceptions as have been already taken Notice of in regard 
to Depofitions. 

A Verdift with the Evidence given, in an Aftion per Holt 14 
brought by the Carrier for Goods deliverc'd to him to be W. 3. at 
carried, (hall be given in Evidence in an Aftion brought Guildhall. 
by the Owner againfl the Carrier for the fame Goods, 
for it is a flrong Proof againfl him that he had the Plain- 
tiff's Goods ; and in Cafe the Witnefs be dead, or can- 
not be found, is the befl Evidence that can be had, for it 
amounts to a Confeffion in a Court of Record. 

Note ; Though the bare producing the Poftea Is no 1 Sfr, 162, 
Evidence of the Verdift, wit&out fhewing a Copy of the 
final Judgment, becaufe it may happen that the J udgment 
was arrefted, or a new Trial granted ; yet it is good Evi- 
dence that a Trial was had, between the fame Parties, £0 
as lo introduce an Account of what a Witnefs fwore at 
that Trial who is fince dead. So a Nonfuit, with Proof 
of the Evidence upon which the Plaintiff* was nonfuited, 
may be given in Evidence in another Adlion brought by 
the fame Party. 

On an Indidment for Perjury committed on the Trial ^^ ^, n^^ 
of a former Caufe, the Pofiea alone is Sufficient Evidence Sittings in Lon- 
to prove that there was a Trial, without (hewing a Copy don, Mic 14 
of the final Judgment, In Rex v. Minus the Objeftion ^' *• ^^J* 
was made and over-ruled accordingly. • siSngTatVefl- 

A Decree m Chancery may be given m Evidence be- minfter after 
tween the fame Parties, or any claiming under them, for Trin. 20 G. 3. 

R ^heiraMod,23i. 
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their Judgments muft be of Authority in thoTe Cafes, 
where the Law gives them a JurifdidUon ; for it were ve- 
ry abfurd that the Law fhould give them a Jurifdiclion, 
and yet not fuiFer what is done by Force of that Jurifdic^ 
tion to be full Proof. 
1 Kcb. It. So a decretal Order in Paper with Proof of the Bill and 

Anfwer (or if they are recited in the Order) may be read. 
And note ; Wherc-cver a Matter comes to be tried in 
a collateral Way, the Decree, Sentence, or Judgment of 
any Court, ecclefiaflical or civil, having competent Ju- 
rifdi6tion> is concluiive Evidence of fuch Matter ; and 
In cafe the Determination be final in the Court of which 
it is a Decree, Sentence or Judgment, fuch Decree, Sen* 
tenceor Judgment, will be concluiive in any other Court 
having concurrent Jurifdidlion. 
Carth. 225. Jn Confequencc of the firft Part of this Rule ; if in 

Ejedment a Queftion arofe about the Marriage of the 
Father and Mother of the Plaintiff, a Sentence in the 
l^ntandDtg^ Ecclefiaftical Court in a Caufe of Jaftitation, would be 
w5\. ' '' concluiive Evidence. So where the Defendant in an Ac- 
tion of Aifault and Battery, juftified a Maihem done by 
him as an Officer in the Army for difobeying Orders, 
and gave in Evidence the Sentence of the Council of 
War upon a Petition againfl him by the Plaintiff, and the 
Petition being difmiiTed by the Sentence, it was holden to 
be conclufive Evidence in Favour of the Defendant. So 
in an A6lion upon a Policy of Infurance, with a War- 
a Show. 232. ranty that the Ship was SfweMJh, the Sentence of a French 
Admiralty Court condemning the Ship as Englijh Property, 
was holden concluiive Evidence. So in an Adion of 
Trover for Goods, Judgment of Condemnation upon an 
Information in the Exchequer would be Concluiive. 

But this Part of the Rule muH be taken with this Re* 
ilridion, that the Matter determined by fuch Decree, 
Sentence, or Judgment, was determined ^jc ^/W^0, and 
not in collateral Way. Therefore if in an Information 
againft A, liTue were taken on J, S, being Mayor, of fuch 
a Borough in fuch a Year, and it were found he was not 
Mayor, fuch Finding and Judgment thereon would not be 
Evidence on the like liTue in an Information againil B> 
Robins'sCafein So if a Suit were indituted in the Ecclefiaflical Court by 
C. B. 1760. B. againft C. for a Divorce Cau/a Adukerii with D. and 
fhe were to plead that ihe was married to D. and upon 
, Proof made, the Court fhould fo pronounce, and acond- 
ingly difmifs B.*h Libel; yet that would be no Evi- 
dence in an Ejedment in which the Marriage be- 
tween C and D, came in Difpute. So if in an Ejedtment 

between 
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l>etweeQ a Devifee ailid the Heir at Law, the Defendant 
obtaining a V^rdift upon Proof that the Will was not duly 
executed> yet he could not give it in Evidence on another 
Ejedtment brought by another Devifee. 

In Confequence of the fecond Part of the Rule> if A* Hutchinf<m*i 
having killed a Perfon in Spain were there profecuted> ^afe temp, 
tried and acquitted, and afterward were indided here, ^ ^^^ ^ 
he might plead the Acquittal in Spain in Bar ; becaufe a 
final Determination in a Court having competent Jurif-* 
diftion is conclufive in all Courts of concurrent Jurifdic- 
tion. So in Dower, if the Defendant plead ne unquesac- 
toupUi and upon this IfTue the fiifhop certify the Marriage^ 
and fuch Certificate be inrolled, and Judgment given for 
the Demandant thereon ; in the like Adion againfl any 
other Tenant, the Defendant will be concluded from 
pleading the like Plea ; for the Faft having been ex di' 
re£lo determined between the Parties, fb that it can never 
again be controverted by them, the Record is conclufive 
Evidence of fuch Faft againft all the World. 

Though a Conviftion in a Court of criminal Jurifdiftion 
be conclufive Evidence of the Fadt, if it afterward come 
collaterally in Controverfy in a Court of civil Jurifdiftion ; 
yet an Acquittal in fuch Court is no Proof of the Reverfe. 
As fuppofe the Father convidled on an Indictment for 
having two Wives, this would be conclufive Evidence in 
an Ejeftment, where the Validity of the fecond Marriage 3 Mod. \^^ 
was in Difpute» But an Acquittal would not prevent the 
Party from giving Evidence of the former Marriage ; fo 
as to bar the IfTue of the fecond ; for an Acquittal afcer- 
tains no Fad as a Convidion docs ; nor would a Convidlion-Ld. Howards. 
be conclufive, fo as to bar the Party in a Writ of Dower ^*^y Inchiquini 
or Appeal, where the Legality of the Marriage comes in '7oo» 
Queftion. However it would be Evidence before the Bilhop 
on the IfTue ne ungues accouple ; for though the Fad of the 
Marriage be not conclufive Evidence of the Legality of 
it, yet it is prima facie a Proof of it. 

If a Man devife Lands by Force of the Statute of ^. 8. z R. A. 678. 
of Wills, or by Cuftom, the Probate of the Will in the 
fpiritual Court cannot be given in Evidence ; for all the 
Proceedings, as far as relate to Lands, are coram nonjudice% 
for they have no Power to authenticate any fuch Devife, 
and therefore a Copy produced under their Seals is no 
certain Evidence of a true Copy. 

But the Probate of a Will is good Evidence as to the 
perfonal Eflate, becaufe they have the Cuftody of all 
Wills that concern the perfonal Eftate, and they are the 

R a Records 
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Records of that Court, and therefore a Copy of them un- 
der the Seal of that Court mufl be good Evidence ; and 
this is ftill the more rcafonable, becaufe it is the Ufe of 
the Court to preferve the original Wills, and only to give 
back to the Party the Copy of the Will under the Seal 
of the Court. 
Kempton and The Ecclcfiaftical Court never grants an Exempli fica- 
Crolt. E. tion of Letters of Adminiftration, but only a Certificate 

8 G. 2. K. B. that Adminiflration was granted ; therefore when a htKt^ 
pleads an Affignment of a Term from an Adminiflrator, 
I Lev. 25. fuch Certificate is good Evidence. So would the Book 
of the Ecclefiailical Court, wherein was entered the Or- 
' Smartle dnd Jcr for granting Adminillration. So would the Copy of 
l^HaX*. cT^ ^^ Probate of the Will be Evidence of S. S, beir- Exccu- 
^ ' * tor, bat a Copy of the Will would not be Evidence of it. 

Raym. 744. Where a Perfon in Ejedment would prove the Relation 

of a Father and Son by his Father's Will, he muft have 
the original Will, and not the Probate only, for where 
the Original is in Being, the Copy is no Evidence ; beiide, 
the Seal of the Court does not prove it a true Copy, unlefs 
the Suit only related to perfonal Eflate. But the Ledger 
Pettjt dnd Book is Evidence in fuch Cafe, becaufe this is not confi- 
Petut, 1701. jgj,^^ merely as a Copy, but is a Roll of the Court ; and 
/ though the Law does not allow thefe Rolls to prove a De- 
vife of Lands, yet when the Will is only to prove a Rela- 
tion, the Rolls of the Spiritual Court, that has Authority 
^ «r « to ii^rol all Wills, are fufficient Proof of fuch Teftament. 

^ • • • 375- And under particular Circumflances the Ledger Book may 
be Evidence even in a Devife of a Real Eflate ; as where 
in an Avowry for a Rent Charge, the Avowant coald not 
produce the Will under which he claimed, that belonging 
to the Devifee of the Land ; but producing the Ordinary's 
Regifler of the Will, and proving former Payments, it 
was holden to be fufficient Evidence aeainil the Plaintiff*, 
who was Devifee of the Land charged. But it has been 
often holden, that a Copy of the Ledger Book is not Evi- 
dence ; yet iince the Original would be read as a Roll of 
the Court without further Atteftation, it feems fit the Copy 
ihould be read. The contrary Pradice has been founded 
upon the Midake, that the Ledger Book is read as a Copy, 
fo that the Copy of that is but the Copy of a Copy ; 
whereas the Ledger Book is read as a Roll of the Court. 
Ravm. 495* Though in a Suit relating to a perfonal Eftate, the 

I Sid. 359. Probate of the Will under the Seal of the Eccleiiaftical 

Court 
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Court is fufficicnt Evidence, yet the adverfe Party may 
give ill Evidence that the Probate is forged, becaufe fuch 
Evidence fuppofes that the Spiritual Court has given no 
Judgment, and fo there is no Reafon for the Temporal 
Court to be concluded by it. — So the adverfe Party may ibid, 
prove, that the Teftator left Bona Notahilia againil the 
Probate by an inferior Court, for then fuch Court had no 
JurifdidionJf 

So if Letters of Adminiftrationbe (hewn under Seal, you Ibid, 
may give in Evidence that they were revoked, for this is 
an Affirmance of the Proceedings in the Spiritual Court, 
and does not at all controvert the Righteoufnefs of their 
Decifion. 

And now to take Notice of other public Matters, 
which are not Records. 

1 . The Rolls of a Court Baron are Evidence, for they 
are the public Rolls by which the Inheritance of every 
Tenant is preferved ; and they arc the Rolls of the Ma- 
nor Court, which was anciently a Court of Juflice rela- 
ting to all Property within the Diflridl. 

A Copy of a Court Roll under the Steward's Hand is i Keb. 567. 
good Evidence to prove the Copyholder's Eilate. 720. Comb. 

So an examined Copy of the Court Roll is good Evi- I? \ 

d' r r -.i_V. ' Comb. 337» 

ence, if fworn to be a true one. ^^ Mod. 14. 

2. The Regifter of Chriflenings, Marriages, aiid Bu- 
rials, is good Evidence, or the Copy of it. Nay, Proof 
'ui'vd voce of the Contents of it without a Copy has been 
admitted : yet the Propriety of fuch Evidence may well 
be doubted, becaufe it' is not the befl Evidence the Na- 
ture of the Thing is capable of. 

Though it appear in Evidence, that the Regiiler was ^ Str. 1073. 
made from a Day Book, kept by the Minifler for that 
Purpofe, yet the Day Book will not be admitted to con- 
tradid the Entry in the Regifter, Ex, gr, to prove a 
Child bafe born, where no Notice is taken of it in the 
Regifter, which would therefore be Evidence to prove 
him legitimate^ 

3. The Pope's Licence, without the King's, has been Palm. 527. 
holden good Evidence ^ of an Impropriation, becaufe an- 
ciently the Pope was taken for the fupreme Head of the 
Church, and therefore was holden to have the Difpofi- 

tion of all fpiritual Benefices, with the Concurrence of 
the Patron, without any Regard had of the Prince of 
the Country ; and thefc ancient Matters muft be judged 

R 3 according 
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according to the Error of the Times in which they were 

tranfadked. 

Pilm. 38* 4. A pope's Bull is Evidence upon a fpecial Prefcrip- 

tion to be difchar^ed of Tithe ; where you only (ay 

that the Lands belonged to fuch a Monaftry, and were 

difcharged at the Time of the Diffolution, tor then they 

continue difcharged by the A61 of Parliament ; but it is 

no Evidence on a general Prefcription to be difcharged, 

becaufe that would fhew the Commencement oi fuch a 

Cuflom» and a general Prefcription is that there was no 

Time or Memory of Things to the Contrary, 

Hob* x8S, 5. If the Queftion be. Whether a certain Manor be 

ancient Demefne or hot, the Trial fhall be by Domef* 

day Book, which will be infpefled by the Court. 

Ore^ry v. In Ejeflment for the Manor of Jrt/tm, the Defendant 

Withers, H. pleaded ancient Demefne, and when Domefday Book 

^8 Cv 2^ ^as brought into Court, would have proved that it was 

anciently called Net tarn, and that Nettam appears by the 

Boole to be ancient Demefne ; but he was not permitted 

to give fuch Evidence, for if the Naine be varied, it 

ought to have been averr«d on the Record, 

6. To know whether ^ny Thing be done in or out of 
the Ports I, there lies in the Exchequer a particular Survey 
of the King's Ports^ which afcertains their Extent, 

7. An old Terrier or Survey of a Manor, whether ec- 
clefiafHcal or temporal, may be given in Evidence, for 
there can be no other Way of afcertaining the Old Te- 
nures or Boundaries. 

A Terrier of Glebe is not Evidence for the Parfon, 
unlefs figned by the Churchwardens as well as the Parfon j 
nor then neither, if they be of his Nomination; and 
though it be figned by them, yet it feems to deferve very 
little Credit, unlefs it be likewife figned by the fubflantial 
Inhabitants ; but in all Cafes it is ftrong Evidence againil 
the Parfon. 

% Jonet %iu ^' ^^^^^ o^ ancient Books in the HeraWs Office are Evi- 

dence to prove a Pedigree ; but an Extract of a Pedi- 
gree proved to be taken out of Records fhall not, becaufe 
fuch Extrad is not the beft Evidence in the Nature of 
the Thing, as a Copy of fuch Records might be had. 
Cn, K« 6. 85* 9. Camden^ s Britannia would not be Evidence to prove 
Salk, ^81, a particular Cuflom ; but a general Hiftory may be given 
in Evidence to prove a Matter relating to the Kingdom 

in 
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in general; as in the Cafe of ATm/ and 7av Chroniclei 
were admitted to prove, that King Philip did not take the 
Stile in the Deed at that Time, Cbarlis V. of Spain not 
having then furrendered. 

10. The Regtfter of the Navy Office, with Proof of Et.de^i. 
the Method there ofed to return all Perfons dead, with fj"""''/- 
the Mark Dd. is fufficient Evidence of a Death. *^''' ^* ** 

11. An Inventory taken by a Sheriff on an Execution, iKeb. 177. 
is Evidence between Strangers to prove the Quantity and 

Value of the Goods ; for the Law jntrufting him with the 
Execution muft trufthim throughout. 

We come now in the fecond Place to that which is 
only private Evidence between Party and Party, and that 
ia alfo two-fold, either Deeds or other Matters of an in- 
ferior Nature. 

1. Of Deeds. 

THE Rule is, that when any Peribn claims by a 
Deed in the Pleadings, he ought to make a Profert 
of it to the Court, and where he would prove any Faft 
in IlTue by a Deed, the Deed itfelf mull be Ihewn. 

In every Contrail there muft be apt Words to ihew 
what Right is transferred, and to whom, and the Senfe 
and Signification of thefe Words muft be expounded by 
the Law, There muft therefore be a Profert made of all 
folemn Contrafts. i. For the Security of the Subjeft, 
that what Right is traniferred may be adjodged of ac- 
cording to the Rules of Law. 2. Becaufe all Allegations , 
in a Court of Juftice muft fet forth the Thing demanded; 
now the Thing demanded cannot be fet forth without 
fhewing the Inftrument upon which the Demand arifes. 

Gut where a Man Ihews a good Title in himfelf, every 
Thing collateral to that Title ftiall be intended, whether 
it be fhewn or not. 

A Matter collateral to a Title is what does not enter 
into the EITence or Being of a Title, but arifes aliuniie, 
Co that there muft be a Derivation df Title without it. 
As where a Man declares of a Grant of Feoffment of a Co. L. jio. 
Manor, the Attornment (which is collateral to the Title) ^'' ^*40"' 
ihall be intended. So in Trefpafs the Defendant conveyed ^ C". BrfU- 
the Houfe in which, l^c. by Feoffment from J. S. and juftl- ^J \^^^ 
fied Damage Feafantj the Plaintiffrepliedthaty. S.befbre "■'' 
R 4 the 
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the Feoffinent made a Leafe to J, N. who afligned to 
him ; the Defendant rejoined that the Leafe was made 
on Condition, that if y, fl> afligned over without Li- 
cence by Deed from 7. S, that then J. S. (hoald re-enter ; 
the Plaintiff fur-rejomed that J. S, did by Deed give Li- 
cence, without making a Profert of the Deed ; this Sur- 
rejoinder was allowed to be good, becaufe the PlaintilF's 
Title was by Affignment of the Leafe from J. N. and 
confequently the Licence of 7. S, is but a Matter colla- 
teral to the Aflignment, ancf by Ccnfequence the Deed 
mufl be intended to be well and legally made, though it 
be not (hewn to the Court. 
6 Co* 38* But there is another Difference, and that is where the 

Deed is neceffary ex inftitutione Legu, |ind where it is ne- 
cefFary ex fro*vtfione Hon^inis ; for where the Deed is ne- 
ceffary ex inftitutione Legis there you mufl fhew it ; for it 
is repugnant that the Law fhould require a Deed, and 
not put you to (hew that Deed when it is made ; as if 
you are obliged to (hew the Attornment of a Corporation 
you muft (hew a Deed, inafmuch as incorporate Bodies 
by the Rules of Law cannot ad but by incorporate In- 
ilruments ; therefore no Attornment is (hewn unlefs a 
Deed be (hewn alfo. But where a Deed is neceffary ex 
prtnjijione Hominis^ there when it is collateral, as in the 
Cafe of a Licence before mentioned, it need not be 
ihewn ; for the private Ad of the Parties (hall not con- 
troul the Judgment of the Law, that intends all fnch col- 
lateral Matters without (hewing, 
Co. t. 267. ^^^ ^^^ Privies in Eftate take any Advantage of a 

10 Co. 92. * Deed without (hewing it ; as if there be Tei^ant for Life, ' 
Remainder in Fee, and there he a Releafe to him in 
Remainder, Tenant for Life cannot take Advantage ol it 
without (hewing the Deed ; for (ince the Right paffes 
merely*by the Deed, to fay any Perfon releafed without 
(hewing the Deed, would not be a good Plea. 

And to explain this Matter further, a Difference is to 
be taken between Things that lie in Livery and Things 
that lie in Grant ; for Things that lie in Livery may be 
pleaded without Dee'H, but for a Thing that lies in Grant 
regularly a Deed mufl be (hewn. 
R. A. 682. Therefore a Man may plead that J, S. infeoffed him 
without faying ^/r Indenturam, and yet give the Indenture 
in Evidence, becaufe the Feoffment is made by the Li- 
very, and the Indenture is only Evidence of fuch Fcoff- 
;o-L, a8i. ment. But if a Man plead that J. S. infeoffed him by 
Deed, it may reafonably be doubted. Whether he can 

give 
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give a Parol Feoffment in Evidence, beeaufc he has 
bound himfelf up to a Feoffment by Deed. 

And though fince the Statute of Frauds the Ceremony 
of Livery only is not fuffident to pafs an Eitate of Frce- 
Iiold or Term of Years, but there may be a Deed or 
Note in Writing, yet it is not neccffary to fet out fuch 
Conveyance in the Pleadings, for they are a« they were 
formerly, feiffaiiil it dtmijil. 

A Man mny plead a Condition to determine an Eitate 
for Years u/itlioui Deed, for it begins without any Li- 
very, and therefore the Party is not eftopped by any 
notorious Ceremony from averring ihc Condition ; Bu: 
where a Man fets out a Feoffment, the other Party may 
reply that it was by Deed, and Ihew the Condition, for 
then there is an GAoppel againft an Eftoppel, and lb the 
Matter is in equal Balance, and therefore nlufl: be deier- 
mineii according to Truth. 

Tilings that lie in Grant are all Rights; as Fairs, Co, L, mj. 
Markets, Advowfoni, and Rights to Land where the 
Owner is out of PoUeifion ; and as they cannot vijibly be 
delivered over, therefore they muft pafs by th; next Sort 
of Conveyance, that holds the feeond Place in Point of 
Solemnity, and that is by Grant under the Hand and Seal 
of the Party. 

IMow a Perfon that claims any Thing lying in Grant 1° Ce. Dr. 
[nuftfticw his Deeds, or other wife he muft prefcribe in LifieW. Cafe. 
the Thing he pretends to, and the Prefcription being fup- 
pofed immemorial, fupplies the Place of a Grant, 

He a!fo that has a particular EAate by Agreement of 10 Co. 9;. 
Parties, muft ftiew not only his own Conveyance but the 
Deeds Paramount, for there can be no Title made to a 
Thing tying in Agreement, but by (hewing fuch Agree- 
nent up to the firfl original Grant. 

But where any Perfon* claim any particular Eftate by 1000,94. 
A£l in Law, they may make their Claim without thewing 
:heir Deeds ; as Tenant in Dower, or by Elegit, or Guar- 
dian in Chivalry, may claim an Eftate in a Thing lying 
n Grant without ihewing the Deed, for when the Law 
creates an Ellate, and yet does not give the particular 
Tenant the Property of the Deeds, it muft allow the 
Illate to be demanded without them. 

So they may plead a Condition jviihout ftvewing the c». L. a-c. b. 
!)ecd, becaufe they claim an Eftate by Aft of Law, and 
ierafore are not efiopped by the A& of Livery, and 
herefore they may claim an EAate defeated by the Con- 
lition without aDeed. 

But 
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10 Co, 94. But Tenant by the Curtefy cannot claim any Ellate 

lying in Grant without the Deed, becaufe he has the 
Property in, and Cuftody of the Deeds in Right of his 
Wife, and that Property cannot be di veiled out of him 
during the Continuance of his Eftate. 

So alio he cannot defeat an Eilate of Freehold without 
(hewing the Deed, for the A<51 of Livery is an Eiloppcl 
that runs with the Land, and bars all People to claim it 
by Virtue of any Condition, without the Condition appear 
in a Deed, and iince the Cuilody of the Deed rclides 
with him he muil ihew the Deed. 

But where a Perfon is an utter Stranger to any Deed, 
there in pleading he is not compelled to ihew it. As if a 
Man mortgage his Land, and the Mortgagee let the 
Land for a Yeat, referving Rent, and then the Condition 
be performed, and the Mortgagor re-enter ; the LciTee 
in Bar of an Action of Debt may plead the Condition and 
Re-entry without ihewing the Deed, for the LeiTee was 
never entitled to the Cuftody of the Deed. 

So if a Man bring a Pnrcipe againil him, he may plead 
that he was only a Mortgagee, and that the Condition 
was performed, fo that he has no longer Seiiin of the 
Eflate, and this without ihewing the Deed ; for upon 
Performance of the Condition the Property of the Deed is 
no longer in the Mortgagee, but it ought to be rebailed 
to the Mortgagor. 

So if in Aftion of Waile, or in Difcharge of the An- 
^eflor's Rent, the Tenant plead a Grant of the Reveriion 
and Attornment after, he need not ihew fuch Grant. 

Co. L. 226* As no Party ihall take Advantage of his own Negligence 

5 Co* 75- in not keeping of his Deeds, which in all Cafes ought to 

be fairly produced to the Court ; fo his Adverfary ihall 
not take any Advantage in his violent detaining of them j 
for the one by the violent taking away of the Deeds gives 
a juil Excufe to the other for not having them at Com- 
mand ; and no Man can ever take Advantage of his own 
Injury, and therefore it is a good Plea for one Party to 
fay, that the other entered and took away the Cheil i{^ 
which the Deeds were. 

Co. L. 215. b. Letters Patent inrolled in the fame Courts or Records 
of the fame Court, need' not be profered to the Court, 
but a Deed inrolled muft ; for all Records that are public 
A6ls, and that lie for the Direftion of that Court in 
Matters of Judicature, muil be taken Notice of, and 
therefore they need not be referred to with a Pr9mt patet per 

Ricorsfum, 
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Recordum, for the Court will take Notice of the Courfe 
and Orders of the Court upon Reference to them. The 
Deeds inroUed are no more than the private Afls of the 
Parties authenticated by the Court, and they do not lie 
for the Direflion of the Court, but take hold of the Au- 
thority of the Court to give them Credit, and therefore 
the Court does not take Notice of them unlefs they be 
pleaded. — But by 10 Ann. c. iS, where any Bargain and 
Sale inrolled is pleaded with a Profert, the Party to an- 
fwcr fuch Profert, may produce a Copy of the Inrol- 

Since the Term to avoid entering the fei'cral Con- 5 Co. 74. 
tinuances of Bufinefs is reckoned as one continued Law 
Day ; therefore the Deeds pleaded Ihall be in the Cuflody 
of the Law during the whole Term, being the Day 
wherein they are pleaded ; and being then before the 
Court, any Body may take Advantage of them; but 
fince they belong to the Cuilody of the Party, if the 
Deed be not denied, it fhall go back to the Party after 
the Term is over, and then no Body can take Advantage 
of it without a new Profert. Thereforethc PlaintifFin K.B. 
may take Advantage of the Condition of a Deed in his 
Replication, becaule it rune, tl prieiiS' A> dUit, as of 
the fame Term ; but he cannot take Advantage in his 
Replication of a Deed in C.B. becaufe they enter an 
Imparlance to another Term. But where the Deed comes Co. L. 131. b, 
in and is denied, it Remains in Court til! the Plea is 
determined ; therefore while it is tied up to one Court, 
and is impoffible 10 he removed, it Ihall be pleaded in 
another without (hewing. And if on the liTue of AW/rf Silk. 115. 
faaum it be found againft the Deed, it (hall be kept in 
Court for ever, to hindor any more Ufe being made 
of it. 

In an Afljon of Debt upon Bond, it is Matter of Sub- Ct. J. 31. 
ftance to make a Profert of the Deed, becaufe it is the 
Contraft on which the Court ought to found their Judg- 
ment, and therefore it ought to be exhibited to the Court. 
But it is not Matier of Sobftance to (hew Letters of Ad- * Smad. 40*. 
mini lira tion, for whether they be legally granted or not 
belongs to the Cognifance of the Spiritual Court, and 
therefore tlieir Legality cannot be weighed at Common 
Law. 

Wherever the PlaintiiF is bound to make a Profert, the Stt. ii!6. 
Defendant is by Law intitled to Ojrr, nor can the Court 
upon any Pretence difpenfewith the giving of it. 

Secondly, Of giving Deeds in Evidence to the Jury. 

And 
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And the general Rule is. That the Deed itfelf mnftbc 
given in Evidence, and muft be proved by one Witncft 
at the leaft. 

But there are fome Exceptions to the general Rule of 
giving the Deed itfelf in Evidence. 
xM. 94. I. Where the Deed is proved to be in the Hands of 

the oppofitc Party, who upon being called upon refufes 
to produce it, a Copy of it will be good Evidence; but 
fuch Copy ought to be proved by a Witnefs who has 
compared it with the Original, for otherwifc there is no 
I Keb. 117. Proof of its being a true Copy. For the fame Reafon, 
where a Will remains in Chancer)' by the Order of the 
Court, a Copy may be -given in Evidence, becaufe the 
10 Co. 92. Original is not in the Power of the Party. So where it 
is proved, that the Deed itfelf is dcftroyed by Fire, a 
Thurfton v. Copy of it may be given in Evidence ; but perhaps in 
pdahay, f\j^fj Cafe, if it came out in Evidence that there are two 

Hcrcror . p^ftj executed, and the Lofs of one only was proved, a 
Pritciiard and Copy would not be admitted. So if it were proved, that 
Symc-nds, the Deed came into the Hands of the Defendant's Bro- 

Hereford 1744. ther, under whom the Defendant claims, a Copy ought 
Bartlet and ^^ ^ read, even though the Defendant have fworn in an 
14*0^2 K^B. -A"^^'®'' ^^ Chancery that he has not got the Original. — 
And in thefe Cafes, if the Party have no Copy he may pro- 
duce an Abftrad, nay even give Parol Evidence of the 
Stile 205. Contcntr). And where Poffeffion has gone along with a 

Deed many Years, the Original of which is loft or dc- 
ftroyed, an old Copy or Abftradl may be given in Evi- 
dence without being proved to be true, becaufe in fuch 
Cafe it may be inipofliDle to give better Evidence. 

As to the fecond Part of the Rule ; the Deed muft be 
proved to the Jury by one Witnefs at leaft, for though 
the Deed be produced under Hand and Seal, and the 
Hand of the Party be proved, yet that is no full Proof of 
the Deed ; for the Delivery is neceffary to the Effence of 
the Deed, and there is no Proof of a Delivery but by a 
Witnefs who faw it. 
Ca. X. B. 500. But to this Part of the Rule there are likewife Ex- 
ceptions. As where the Witnefs to a Deed being fub- 
poena'd did not appear, but to prove it the Party's Deed 
they proved an Indorfement, reciting a Provifb within, 
that ir he paid fuch a Sum the Deed fhould be void, and 
acknowledging that the Sum was not paid, and by the 
Indorfement he exprefsly owned it to be his Deed, and 
upon this it was read« 
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So it has been holden, that a Deed to lead the Dfes of GUfcock v. 
a Fine or Recovery may be read without Proof of its Sit William 
being executed ; the Reafon of which feems to be, thit. „ '"'"^ 
by the Fine being levied, it appeal the Parties intended ' '. ''* 
to convey the Land to fome Ufe or other, and therefore 
the Law will admit of flight Proof to ihewwhat Ufe wa» 
intended ; finee the (lighteft Proof, without other to con- 
tradla it, will turn the Prefumption on that Side ; and Salk. 187. 
therefore though a Counterpart of a Deed without other 
Circumftances be not Evidence in other Cafes, yet it has 
been holden fo to be in the Cafe of a Fine and Recovery. 
However, in a Cafe referved from Hinferd AJizes by Griffith and 
Mr. Juftice miliam Fortifiue, all the Judges were of Moore. 
Opinion that fuch a Deed to lead the Ufes of a Fine mull 
be proved, and therefore it feema, as if the Cafe in Salk. 
iikewife were not Law. 

If the Deed be thirty Years old it may be given in 
Evidence without any Proof of the Execution of it : How- 
ever, there ought to be fome Account given of the Deed, 
where found, Wr, And if there be any Blemiih in the 
Deed by Raiure or Interlineation, the Deed ought to be 
proved, though it were above thirty Years old, by the 
Witnefles if living, and if they be dead, by proving the 
Hand of the WitnelTes, or at leaft one of them, and aifo 
the Hand of the Party, in order to encounter the Pre- 
foraption arifing from the Blemifbei in the Deed ; and 
this ought more efpecially to be done, if the Deed import 
a Fraud; as where a Man conveys a Reverfion to one, chettlemrf ■ 
and after conveys it to another, and the fecond Purchafer Pound, H. 
proves his Title ; becanfe in fuch Cafe the Prefumption AlEu, 1701, 
arifing from the Antiquity of the Deed is deftroyed by an 
oppoute Prefumption ; for no Man (hall be fuppofed guilty 
of fo manifeft a Fraud. 

It has been faid, that a Deed of Bargain and Sale in- 5 cd. 54. 
rolled may be given in Evidence, without proving the Stile 445- 
Execution of it, becaufe the Deed by Law does need In- ' *^'''' *'7' 
rolmcnt, and therefore the Inrolment Ihall be Evidence of ^'"'* ""■ 
the lawliil Execution : But that where a Deed needs no 
Inrolment, there, though fuch Deed be inrolled, the 
Execution of it mull be proved ; becanfe fincc the Officer 
is not intrufted by the Law to inrol fuch Deed, the Inrol- 
ment will be no Evidence of the Execution, and the 
Cafes in the Margin are cited in Support of this Doflrine. %^* 

However, the Law may well be doubted, notwithfland- 
iBg that Deeds of Bargain and Sale inrolled have frequent- 
ly in Trials at Niji print been given in Evidence without 
being 
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being proved. In Support of which Pradllce, the Gafe 
of Smartle and Williams in Salk, is much relied on ; but 
that Cafe is wrong reported, for it appears by 3 Lf*i/. 387. 
that the Acknowledgment was by the Bargainor, and fo 
it is itated in Salk. MS. befides, it appears from both the 
Books that it was only a Term that paffed, and confe- 
quently it was no Inrolment within the Statute. 

Style 462. ^^ divers Perfons feal a Deed, and one of them acknow- 

ledge it» it may be inrolled, and may ever after be given 
in Evidence as a Deed inrolled ; but it would be of very 
mifchievous Confequence to fay therefore that a Deed 
Inrolled upon the Acknowledgment of a bare Truftce, 
might be given in Evidence againlt the real Owner of the 
Land without proving it executed by him. However, 
that has been the general Opinion, and it feems fortified 
in fbme Degree by 10 An, r. 18. before taking Notice 
of. 

On the other Hand {t feems as ^bfurd to fay that a Re-* 
leafe, which has been inrolled upon the Acknowledgment 
of the Releafor, (hould not be admitted in Evidence 
againil him without being proved to be executed, becaufe 
fuch Releafe does not need Inrolment : and, in Fa6t, fuch 
Deeds have often been admitted ; and that was the Cafe 
of Smartle and Williams ; the Deed did not need Inrol- 
ment, yet being inrolled on the Acknowledgment of the 
Bargainor, it was read againft him without being proved. 

1 Sid* 269. A Deed may be given in Evidence on a Rule of Court 

by Confent, without being proved ; for the Confent of 
Parties is conclufive Evidence, as the Jury are only to try 
fuch Fadls wherein the Parties differ. 

0- It. I* 132. Though a Deed of Feoffment be proved to be duly 
executed, yet that is not fufiicient to convey a Right, 
unlefs Livery of Seifin be likewife proved. However, 
where the Deed is proved, and Poffefiion has always gone 
with the Deed, there Livery (hall be prefumed : But if 
PofTeffion have not gone along with the Deed, the Livery 
muii be proved ; for fince Livery is to give PofTeffion on 
the Deed, where there is no PofTeffion, the Prefumption 
is that there was no Livery, and confequently Livery 
mufl be proved to encounter that Prefumption. If the 
Jury find a Deed of Feoffment, and that Poffisffion has 
gone along with the Deed, yet, unlefs they exprefsly find 
a Livery, the Court cannot adjudge it a good Convey- 
ance ; for they are only Judges of what is Law^ and 

have 
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have nothing to do with any Probability of Faft ; there* 
(ore they cannot conclude that there was a lawful Con- 
veyance, unlefs the Jury find a Delivery of the Fee. 

If the [flue be Fioffawt •vel nan, and a Deed of Feoff- Hiri>. ^t. 
ment and Livery be proved, it cannot be given in Evidence 
that it was made by Covin to defraud Creditors ; tor it is a 
Feoffment tiel quel, and the Covin ought to have been 
fpecially pleided ; aliler if the IITae be feized or not 
feized ; for he remains feized aa to Creditors notwith- 
llanding the Feoffment. 

This leads me to take Notice of the feveral Afts of 
Parliament that have been made to prevent fraudulent 
Conveyances and the Determinations thereupon ; that it 
may be feen by what Evidence a Conveyance may be 
defeated after the Execution of it has been proved. 

By 13 Elix.. cap. 5. for the avoiding and abolifhin^ of 
any feigned covenous and fraudulent FeolFments, Gifts, 
Grants, Alienations, Conveyances, Bonds, Suits, Judg- 
ments, and Executions, as well of Lands and Tenements 
as of Goods and Chattels, contrived to delay, hinder oc 
defraud Creditors and others of their juft and lawful 
Aftions, Suits, Debts, Accounts, Damages, Penalties, 
Forfeitures, Heriots, Mortuaries, and Reliefs; it is en- 
afted, that all and every Feoffment, Gift, Grant, Alien- 
ation, Bargain, and Conveyance of Lands and Tene- 
ments, Hereditaments, Goods and Chattels, by Writing 
or otherwife, and all and every Bond, Suit, Judgment, 
and Execution, had or made for any Intent or Purpofe 
before declared, fhall be taken (only as againfl them 
whofe Aftion, &e;. by fuch covenous Fraflice is dilhirbed, 
delayed or defrauded) to be void % any Pretence, Colour, 
feigned Condition, exprefling of Ufe or other Matter, or 
Thing to the Contrary notw it h flan ding : Provided it (hall 
not extend to any Eftate, or Intereft in Lands or Tene- 
ments, Goods or Chatties, had, made, conveyed, or af- 
fured upon good Coniideration and bona fidt to any PerToD 
not having at the Time of fuch Conveyance or Affurance, 
Notice of foch Covin, Fraud, or Collufion. 

It feema fettled that no Conveyance (hall be deemed WiUer eU 
fraudulent within the Statute, unlefa it can be proved that Burtow) ia 
the Perfon was indebted at the Time, or very near, foT^iM ^lU' 
that they may he connefted together, though there have .^L ' . 
been Determinations to the Contrary both by Sir J. Jtkyr ' ^***' 
and Ftrti/cue, M. «/ R. 
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Twyne*8 Cafe, •^- being indebted to J?, in 400/. and to C. in 200/. C. 
3 Co. 80. brings Debt, and hanging the Writ, A, makes a fecret 

Conveyance of all his Goods and Chattels to B. in Satif- 
fa^on of his Debt, but continues in Pofleflion, and fells 
ibme, and fets his Mark on other Sheep : and it was 
holden to be fraudulent within this A£t. i . Becaufe the 
Gift is general. 2. The Donor continued in Pofleffion^ 
and ufed them as his own. 3. It was made pending the 
Writ, and it is not within the Provifo ; for though it is 
made on a good Confideration, yet it is not bona fide* 
Cu K. B. 287. But yet the Dcmor continuing in FoiTeffion, is not in all 
Cafes a Mark of Fraud ; as where a Donee lends his 
Donor Money to buy Goods, and at the fame Time takes 
afiill of Sale of them for fecuring the Money. 
Baker and If J. make a Bill of Sale to B. a Creditor, and after- 

Lloyd per Holt ^ard to C. another Creditor, and deliver Poffeffion at the 
Ch. J. 1706. Yime to neither, and afterward C. get Poffeffion, and B. 
take them from him, C. cannot maintain Trefpafs, be- 
caufe though the firft and fecond Bill of Sale are both 
fraudulent againft Creditors, yet they both bind A. and 
-^.'s is the elder Title, 
a Cr. 270. No Peribn can take Advantage of this Statute but the 

Creditors themfelves, and therefore, where A. made a 
fraudulent Gift of his Goods to B. and then died, B. 
brought an A&ion againfl A.^s Adminiilrator for the 
Goods, and the Court held he could not plead the Statute, 
or maintain the Poffeffion of the Goods, even to fatisfy 
Creditors ; but the Creditors may charge the Vendee 
as Executor defiin tort. 
Hob. 72. Judgment againU T. K. who died, and Scire Facias 

againft the Tenants, the Sheriff returned B. a Tertenant, 
who came in and pleaded, that T. K. enfeoffed him long 
before the Judgment, abfque hnc that he was feized at the 
Time of the Judgment, or at any Time after, where- 
upon Iffuc, and the Jury find the Feoffment, but further 
add^ that it was by Covin to defraud the Plaintiff and 
other Creditors, and Judgment for the Plaintiff; for 
7*. K. remained flill feized as to the Creditors notwith- 
fhinding the Feoffment ; but if the Iffue had been taken 
diredUy, enfeoffed or not enfeoffed, it had been found 
againft the Plaintiff ; for it is a Feoffment tiel quel. 
Hamoad tnd ^ Settlement being voluntary is only an Evidence of 

Ruil«l, M. II Fraudy yet it has always been reckoned fufficient in re-* 
C.2* UCanc. fpe6t to Creditors ; but where a Father and Son join in 
making a Settlement, though after Marriage, yet it (hall 
be taken to be a Bargain, and therefore will of itfelf 

make 
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jnzka a Confideration, but that mufi be where neither 
could make fuch Settlemapt aJone. 

So a Settlement after Marriage, the Portion being paid Pr. in Ch. 416, 
at the fame Time, is good againft Creditors. So it has ibid. 101. 
been holden, that a Settlement afier Marriage, recited 
to be in Confideration of a Portion fecured, where in 
Fa£l fuch Portion has been fecured, fhall be prcfumed 
to he in PurTuance of an Agreement previous to the Mar- 
riage, though no Proof of it, and fo will b« good againft 
Creditors. 

A. furrenders a Copyhold to his Son; afterwards on a Md. 175. 
Treat)- of Marriage for his Son, he tells the Wife's Friends 
this Copyhold ivas fettled, in. Confideration of which and 
Come Leafehold Lands the Marriage was had, and two 
tboufand Pounds paid 4s a Portion ; and upon this the 
$urreTider was holden not to be voluntary or fraudulent ts 
againft Creditors. 

The Wife joined with the Hulbandin letting in an In-P'- '".C''" "^' 
cumbraoce upon her Jointure, and barring tjie Intail, and 
then the Ufes were lilnited to the Huiband hf Life, Re- 
in ain da r to the Wife for Life, Remainder to the Sons in 
^aii, Remainder to the Daughters in Tail who were nM 
in the former Settlement ; and it was holden that the 
Daughters were not Purchafers, fo as to Ihut out a Judg- 
ment Creditor, though the Wife's parting with her Join- 
ture had been a good Confideration to them if it had been 
fo exprefled. 

J. brought an. Albion againft M. for lying with his Lewkner «. 
Wife ; M. before Judgment made a Conveyance of his Freeman, £q. 
Land iii Trult for Payment of Debt» mentioned in a*^**"-*""' '«* 
Schedule. ^, recovered ioool, and brought a Bill to be 
relieved againit the Deed as fraudulent, but it was holden 
not to be fo, either in I^aw or Equity ; for this being a 
Debt founded in malitia, it was confcientious to prefer his 
real Creditors before it. 

Where the Heir made a fraudulent Conveyance to de- Gooch'i Cde. . 
fraud hi^ Father'^ Creditors, it was hqlden that the Cre- i Co. 6a. 
ditor might take Advantage of this Statute upon the IITae 
Riintper Jifeent. i€owever fince the 3 ^ 4 *'. ttf Af. c. 
14. this Point, cannot come in Quellion- 

The next Statute to be taken Notice of is 17 El. e. 4. 
which cna^s that every Conveyance, iSn. of, in, or oat 
Af any Xiands, i£t. had or made for the Intent or Purpofc 
To defraud and deceive fuch Perfons as thai] purchafe in 
Fee, for Life or Years, the fame Lands, l3c. fliall be 
deemed only as againft that Perfon, and thofe claiming 
S under 
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under him, to be void. Provided, it (hall not 'extend to 
impeach any Conveyance, for good Confideration, and 
bond fide. And if any Perfon (hall make any Conveyance 
with a Claufe of Revocation, and after fuch Conveyance 
ihall bargain, fell, convey, or charge the lame Land for 
Money or other good ConfideratJon paid or given, (the 
firft Conveyance, ^r. not by him revoked according to 
the Power referved) the former Conveyance, ^c, as 
againfl the faid Bargainees, Vendees, \£c, (hall be deem- 
ed void; Provided that no lawful Mortgage made ^^jm 
fide^ and without Fraud, upon good Confideration, (hall 
be impeached by this A61. 

Upon this Statute it hath been holden, that if a Man 
having a future Power of Revocation fell the Land before 
the Power commences, yet it is within the Adk. So if 
the Power of Revocation be referved to be with the Con- 
fent of A, who is one within his Power. 

No Purchafer Oiall avoid a precedent Conveyance for 
Fraud or Covin, but he who is a Purchafer for Money 
or other valuable Confideration. 

Tenant in Tail articled to fettle his Land in ftrid Set- 
tlement ; his Wife dying and he havih? only Daughters 
levied a Fine, and declared the Ufes to himfelf for Life, 
with Power to make a Jointure, Remainder to his firft 
and other Sons in Tail, afterwards he married and exe- 
cuted the Power as to the Jointure ; but (hewing the 
Deed made no Settlement on the liTue, had a Son, and 
died ; the Daughters brought a Bill to have the' Articles 
carried into Execution, and it was fo decreed ; for the 
Son cannot be confidered as a Purchafer, there being no 
particular Contra£k to make him fo. 

Whatever Conveyance is fraudulent againft Creditors 
by 13 Eli%. will befo againft fubfequent Purchafers; for 
the 2y £//«. has always received the moft liberal Con- 
ftrudlion. 

The fubfequent Purchafer having Notice of fuch Con- 
veyance is of no Confequence, for the Statute exprefsly 
avoids fuch Conveyance. 

A Deed, though it be fraudulent in its Creation, yet 
by Matter ex po^faSo may become good ; as if one make 
a fraudulent Feoffment, and the Feoffee make a Feoff- 
ment to another for valuable Confideration ; and after* 
ward the Feoffor for valuable Confideration make a 4| 
cond Feoffment. 

If 
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li the Brother have in his Hands any of his Sifter's Brown tf«</ 
Money, and refufe to pay it to her Hufband^ unlefs he Jones, M. 
will make a Settlement upon her, fuch Settlement will '744- 
not be fraudulent. 

A Mother, on her eldeft: Son's Marriage, gave up an Hamerton v. 
Annuity iftuingout of the whole Eftate for an Annuity of JJ!^°* ^* ^ 
the like Amount iffuing out of Part of the Eftate only : ^'^^« ^ ^' ' 
but which was clearly fnfiicient to pay the Annuity : ThiJ 
is a fufficient Confideration to prevent the Limitations in 
the eldeft Son's Marriage Settlement to his Brothers, in 
Default of Iftlie of himfelf, being fraudulent againft a 
fubfequent Purchafer. 

If the Father make a fraudulent Leafe of his Land, in 6 Co. 72. b, 
order to deceive the Purchafer, and die before he makes 
any Conveyance, and afterwards his Son convey to J. S. 
for valuable Confideration, J, 5. ftiall void the Leafe; 
. Upon Not Guilty in Trefpais the Defendant gave in Uzttonand 
Evidehce Articles by which Sir Robert . Hatton (under Nealc in Surry^ 
whom the- Plaintiff claimed as Heir) fold to him three '683. 
Hundred of the beft Trees in fuch a Wood, to. be taken 
between fuch a Time and fuch a Timcj and that he 
within the Time took the Trees ; uppn which the Plain- 
tiff proved that Sir Robert was only Tenant in Tail ; but 
this being a voluntary Settlement of Sir Robertas own, 
yoms Chief JufticehieM deariythat this Sale, being.pro-« 
Ted to be for a valuable Confideration, bound the Heir 
ZA a Cafe within this hGt ; befides the Settlement ; was 
with a Power of Revocation, and the 'Plaintiff .was non- 
fnited. 

•The next Statute is 3 tsf 4 ^. l^ M* c:..i^ and that 
enad^s. That all Wills, Difpofitions and Appointments of 
any Lands, ^c. fhalfbe deemed, a» againft any Credi- 
tor of the Devifor, to be fraudulent and of hone Effe£l ; 
with a Provifo that any Devife or Difpofitioa fop the rai-> 
fing or Payment of any juft Debt or any Portion for any 
Child,.' other than the Heir at Law, in Purfuknce of lany~ 
Marriage Contraft, or Agreement in Writing bona-fide- 
made before Marriage, fhall be in full Force. > : 

A Tenant for Life; Remainder to his firil and otheif Kynafton and 
Sons in Tail, Remainder, to Jiisiown j*ightiHeirs for ever, Clarke i« . . 
enti-ed into a Bond and died, his Son entred, devifedChanc. ly^i^ 
a^ay the Eftate, and died without IfiUe.. This Devife 
of the Reverfion was hblden to be within this Ad, for 
the Heir is Debtor being bound in the Bond. . 

If Land be devifed to the Heir for Pa)tment of Debts, Str. 1270. 
he. ought not to plead Riens ptr difcent^ for: notwithftand- 
ing the D&vife he is in by Defcent* 
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By I Jac, c. 15./ 5. it is cnadled. That if any Per- 
fon , who (hall afterwards become a Bankrupt, fhall con- 
vey or caufe to be conveyed to any of his Children, or 
ether Perfon, any Lands or Chattels, or transfer his 
Debts into other Men's Names except upon Marriage of 
any of his Children, (both the Parties married being of 
the Years of Confcnt) or fome valuable Confideration, 
the Commiilioners may cdnvey or difpofe thereof the fame 
as if the Bankrupt had been adnally feifed or pofiefled* 
and fuch Sale or Difpofition of the Commiilioners ihall be 
good againft the Bankrupt, and fuch Children; and Per-^ 
ions, and all other claiqiing under them.. 

The 21 Jac. I. f. 19./. II. recites. That many Fer- 
fbns brfore they become Bankrupts convey their Goods 
upon good Confideration, yet ftill keep the fa^ie, and 
are reputed Owners thereof, and difpofe of the fame as 
their own ; and therefore enafls. That if any Pet(pn 
ihaU become Bankrupt, and at fuch Time ihall, by tho 
Conifent and PermiCion of the true Owner, have in their 
PofleflioD, Or4er and Difpofition, any Goods; or Chat- 
ties,: whereof they (hall be reputed Owners-, i^he Com>* 
miffioners may difpofe of them for the Benefit of the 
CreditOrt... 

. U:ponrthis Claofe it has beenholden, that PofiTeffion of 
Lands being.no Pnxif of Title as Pbfljbffibn of Goddsis, 
a ]\^Grtgagor continuing in PoHefilon is not within this 
Claufe if he deliver up the Title Deeds ; bixt a Mortgaee 
of Goods, . wherie Poffeflion does not go . along with uxe 
Sale, is within it, unlefs it be a Choie in Adion, and 
therr, as SafTefilAn cannot be delivered, ^ Delivery jof tlie 
Munimiencs* and Means of redudng! it- into Pofleffion. is 
fufficient I -for ithc Delivery of the Muniments is in Law 
k Delivery of the Thing itfelf ;: 9ls ajDelivery of the Key 
of a Warehoufe is a Delivery, of the Goods iii> it ; but 
Things .fixed' to' the Freehold, tiU feparated> are Part of 
theiFreehoid,. aitd therefor^ of them a Mortgage will bo 
good without I a Deli very, 

Note ; There may be a Delivery froixr one Parcener to 
another, or of'Things in Parcenaiy to a third Perfon. 

Goods left in the Bankrupt's' Pofleffion. fbr fafe Cafiody 
only feem not to be within this Claufe.— So Goods left 
with the BaiUcrupt td fell ; fbr one iwho deals hj Coa^ 
mifiion, can' gain no Credit by hii vifible Stock. 

By the Statatet)f Frauds, all Devifes of Laad maft be 
in WriHtikigf .and figned by the Party devifing the fame, or 
by Ibme other Pcsfon ia Jus Pi^fehoe, or by his expreis 

IMre^uns, 
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Direftions, and atteftcd and fubfcribed in the Prefence of ^ 

the Devifor by three or more credible Witnefles. 

If a Will be attefted by two Witnefles, and afterwards Cartb. 35. 
the Teftator make a Codicil, which he declares to be Part 
of his Will, and that is likewife attefted by two Witnefles, 
yet it will not be a good Will within the Statute. But if 
a Man publifli his Will in the Prefence of two Witnefles, Jones «»</ Laki. 
who fign it in his Prefence, and a Month after he fend ^' '^ ^*^ *• 
for a third Witnefs, and publifli it in his Prelence, this 3^ p ' ^** ^°^' 
will be good. 

•Lord Chief Juflice Holt appears to have been once of shew. 69. 
Opinion, that it was neceflary that the Teflator fliould 2 Williams 500. 
iign the Will in the Prefence of the WitneflTes ; but it 3 Williams 254. 
feems to have been iihce fettled to be fuflicient for him to 
own it before them to be his Hand, 

The Statute requires three WitneflTes to one Angle A«5l Ellis v. Smith 
of Execution, and not three fevbral Eikecutiohs before a inChanc. 15. 
fingle Witnefs to each onW. Therefore if a Man acknow- ^^y *7 G. 2. 
ledge his Seal and-Hand-Wdting before thr^^feveral Wit- cwdltr 
neflTes, this will be a good Execution within the Statute, Mafter of the 
becaufe the Acknowledgment to all amounts to. but one Rolled and* t«6 
Execution : But if he aSually fign and feal the Will every Chief JuiUces. 
Time before each Witnefs Separately, fo as to make each 
a diftindt Execution, that will not be good. 

The Statute requires Attefting in the Tcftator's Pre- • ^ = 

fence, to prevent obtruding another Will in tiie Slacc of 
the true one. But it is enough if the Teilater might fee; Salk. 6^. 
it is not neceflfary he (hould actually fee them fign; there- 
fore where' the Tefls^tor had defined the Witne^es to go-inta 
another Room feven Yards Diflance to attisft it; in which 
there was a Window broken, through which the-Teltator 
might fee them, it was holden good. So if the Teftator 
being fick ihould be in Bed;^ and the Curtain drawn. 

Note ; Signing need not be by fettii^g the Name to Lemayn ^nd 
the Bottom, it is enough if the Will be of the Teftator 's Stanley, 
Hand-writing, and begin with I J, S. ^c and it has h}^' .^ 
been faid, that Sealing is Signing, and was fo determined .^jif^ ^ "*' 
in the Cafe of Wangford attd Wang ford by Lord Raymond n g. 2! 
at Guildhall. But this may well be doubted, becade the 
Meaning of the Statute in requirii^g it to be figned by the 7^* 
Teftator was for a further Security againfl Impofition, ' 
which can be only by his putting his Name or Mark ; and 
of this Opinion was the Court of Exchequer in a late 

Caufe, 
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Caufe, grounding themfelves upon the Opinion of Mr. 
J, LfoinTc^ in Lemain and Sfanlyy and in the Cafe there 
cited by him out of i R, A. 249. 25. And if a Man 
make a Will on three Pieces of Paper, and there be 
Witneifes to the lafk Paper, and none of them ever faw 
the firfl, this is not a good Will. 

However where a Will confided of two Sheets, and the 
Connedioa went on regularly from one Sheet to the other, 
and in the ^r^ Sheet the Tedator gave Lands to TruAees 
after mentioned upon Trufls there fpeci£ed, and in the 
laii Sheet appointed Perfons to be TruHees ; though the 
Teilator never executed the firft Sheet, and the Witnefles 
never faw it ; it was holden by all the Judges of Englandp 
that if the £rfl Sheet were in the Room at the Time of 
the Execution of the fccond, that was fufficient : For it 
is not neceifary that the Witneifes ihould fee or know 
how. many Sheets the Will coniiiled of, or whether it is a 
Will or not; and it is clear that a Will, properly atteft- 
ed, may by Reference bring in another Inilrume&t as Part 
of it. 

Though the Statute require the Atteftation of the Wit- 
nefles to be in the Prefence'of the Teftator, yet it need 
not appear upon the Face of the Will to have been fo done, 
but it is Matter of Evidence to be left to a Jury. 

Though the common Way is t'o call but one Witnefs to 
prove the Will, yet that is only where there is no Objec- 
tion made by the Heir ; for he is intitled to have them 
all e;camined9 but then he mufl produce them, for the 
Devifee need produce only one, if that one. prove all the 
Requifites ; and thoueh they fhould all fwear that the Will 
was not duly executed, yet the Devifee would be permit- 
ted to gointo Circumftances to prove the due Execution; 
as was the Cafe of Juftin and WilUs, cited by Lord Hard" 
nvicki Chancellor, in Blacket and Widdrington^ M. 1 1 G. 2. 
in whichy notwithftanding the three Witnefles all fwore to 
its not being duly executed^ the Devifee obtained a Ver- 
did. In PiAe and Bradbury before Lord Raymond^ upon 
an IflTue of deyi/avit *vel non, the Witneflfes denying their 
Hands, the Devifee would have avoided calling them, but 
' his Lordihip obliged-him to call them, whereupon the firft 
and fecond denying their HflndsA. it was objected he ihould 
go no farther ; for it was argued, that though, if you call 
one Witnefs, who proves againft. you, you may call ano« 
ther, yet if he prove againft you too, you can go no far- 
ther; but the Chief Juftice admitted him to call other 
Witnefles to prove the Will, and he obtained a Verdidl. 

Where 
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Where the Atteflation was only '* figned, fealed, pub- Croft v, Paw- 
•* liftied and declared in the Prefence of us," the Wit- let, E. 12 G.«« 
nelTes being dead, and their Hands proved, the Court 
held it to be Evidence to be left to a Jury of a Compli- 
ance with all Circumftances. 

It was laid down by Lee, Ch. Juft. in delivering the 
Opinion of the Court of K. B, in the Cafe of jinfty and 
DtnAjJing^ that a Devifee of any Part of the Eilate, or a 
Legatee where the Legacy is charged upon Land, will 
not be a good Witnefs, nor would a Releafe make him 
fo, as that would not alter his Credibility at the Time 
of attefting. However it has been faid, that the Judg- ^^**^*? *w 
mcnt of the Court was in that Cafe founded upon the ^^ ^^ * 
particular Circumftances of the Cafe, and not on any 
general Doctrine, as there was not, nor could be any 
Payment or Tender made of the Annuity giving by the ' 
Will in that Cafe to the Witnefs^s Wife ; and the gene- 
ral Doftrine laid down by Lord Chief Jullice Lee has 
been fince denied by the Court of K, B. in the Cafe of 
fyyndbam and Chsfwynd, Mic, 31 G. 2. 

To prevent however the Inconveniences which would 
have arifen from the above Opinion given in Jftfiy and 
Dotvfing, in cafe it had been followed, as there are few 
Wills in which the Witnefles have not had Legacies or 
Debts charged upon Land, the 25 G. 2. enadb, i. 
That any beneficial Devife, Legacy, Eftate, Intereft, 
Gift or Appointment, made to any Perfon being a Wit- 
nefs, after 24th June 1752, to any Will or Codicil, Ihall 
be void, and fuch Perfon be admitted as a Witnefs. ^ 

2. That any Creditor attefting any Will or Codicil, 
made or to be made, by which his Debt is charged upoa 
Land, ihall be admitted as a Witnefs to the Execution 
of fuch Will or Codicil, notwithftanding fach Charge. 

3. That any Perfoti who had atteftcd any Will or Co- 
dicil then made, to whom any Legacy or Bequeft was 
given, having been paid or releafed, or upon Tender 
made having refufed to accept fuch Legacy or Bequeft, 
ftiall be admitted as a Witnefs to the Execution of fuch 
Will or Codicil. 

4. That any Legatee, having attefted a Will or Codi- 
cil then made, who (hall have died in the Life-timeof 
the Teftator, or before he (hall have received or releafed 
his Legacy, (hall be deemed a legal Witneis to fuch 
Will or Codicil. 

After which there is a Provifo, that, the Credit" of 
every fach Witnefs in any of the Cafes before mentioned^ 
ihall be fabjed to the Coniideration of the Court and 

Jury ; 
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Jury before whom he IhaU he examined, or of the Court 
of Equity in which his Tefiimony (hall be made Ufe of 
in like Manner as the Credit of Witnefljbs in all other 
Cafes ought to be confidcred of and determined. 
Branfby and Though the Devifee had proved the Will duly execut- 

Kcrridgc, gj according to the Statute ; yet if the Heir at Law c^an 

*» July 17^8. pj^yg any Fraud in obtaining it, the Jury ought to find 
againit the Will ; for Fraud is in this Cafe examinable 
at Lawy and not in Equity. 

By the Statute of Frauds, a Will executed as before 
mentioned, fhall continue in Force until the fame be 
burnt, cancelled, torn or obliterated by the Teftator, or 
in his Prefence, and by his Diredions and Confent, or 
unlefs the fame be altered by feme other Will or Codicil in 
Writing, or other Writing of the Devifor, figncd in the 
Prefence of three or more Witneifes declaring the fame. 
Cnyons and If a Man devife his Land to A, and then make a fe« 

% Tyrer. cond Will, and devife it to B, and upon that cancel the 

1 P. W. 345. £f|i Will by tearing off the Seal; if the fecond Will be 
not good as a Will to pafs the Land to B, (the Witneifes 
not having iigned it in his Prefence) it i^ill be no Revoca- 
tion; neither will the Tearing off* the Seal, becaufe no 
felf-fubfifting independent Ad, but done from an Opi- 
nion that the fecond revoked it. 
Glazier (« j devifed to B. and afterwards made another Will, 

a?CT bTr. ^°^ thereby devifed to C. and cxprefsly rovoked all fbr- 
HiH. 10 G. 3. Jner Wills. At the Teftator's Death, both Wills were 
5 MS. Notes found amongft his Papers ; the £rft uncancelled, but the 
*4« Seal and Name torn off from the laft. The firft is a good 

Will : For one Will cannot be a Revocation of another, till 
it becomes a perfect Will, which is not till the Teftator's 
Death,, and at that Time the lail Will did not exift. 
Ld. Lincoln's And note; there are many other Ways of revoking 
Cafe, Sh. a Will than what are mentioned in the^ Statute; as by 

Par. CAfcs. levying a Fine of the Land devifed : So if the Deviior 
Martin tf«JSa- ^j^rry and make a Settlement on the Iffue, referving the 
vagc, 740. p^^ .^ himfelf, though he afterward die without Iflue, 13 c. 
Selwin «m/ Sel- But where Tenant in Tail by bargain- and Sale con- 
win Tr. 31 G. vcy to J. S, in Fee in order to make him Tenant to the 
2.K.B. Fracipe in a common Recovery, the Ufe of which was 

declared to him in Fee, and 8th June (Trinity Term be- 

t inning the 7th) qiade his Will, and afterw^ a Writ of 
ntry was fucd out retiirnable in ^indTt. (17th Jum) 
and the Recovery fuffered : It was holden that the Land 
paffed by the Will ; axf d the Reafon feenu to have been 
that the Deed and Recovery make only one Convey^ncCn 
?*cV' ^"" ^^ ^^^ ^^* ^^^ ^ ^^ ^^ fubftanti^ Part, and there- 
Tiin t'gco «• ^^ ^ ^' ^^^^ fiibfcquent Part muft refer. But a Leafc 
^ ^'' and 
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and ReleaTe and Recovery fuffered after the Will is . a 
Revocaiion. 

We muH nexi conlider where Razures and Interlinea- 
tions, and where breaking ofF the Seal, avoids a Deed. 

Formerly, if there were any Razure or Interlineation, lo Co. 91. 
the Judges determined upon the Profert or View of the 
Deed, whether the Deed weie good or not: But when 
Conveyances prew To voluminous, fuch vaft Room was left 

. for the Miipriiion of the Cleric, that the Courts thought 

. ft neceilary not to difcharge a Deed razed or interlined as 
void, upon Demurrer, but referred it to the Jury, whether 

- the Deed thus razed or interlined were the individuai Con- 
trail delivered by the Party. 

If a Deed be altered by a Stranger in a Point not mi'ti Co. 27 
terial, this does not avoid the Deed, but orherwife, if it 
be altered by a Stranger in a Point material; ibrtheWit- 
neffes cannot prove it xt bf the Aft of the Party where 
diere is any loaterial Dtiference, but an in^material Alte- 
ration does not change the Deed,, and., confequently the 
lyitnelfes may atteft it without Danger of Perjury. But 
if the Deed be altered by the Party him fe If, though in a 

.Point not material/ yet it avoids the Eteed; for the Law 

.takes every Man's own Aftmoftftrongly agai?fthim,''clf. . 
' .If there be feveraI;Covenants in a Deed, and^one of 11 Co. iS, h. 
ftem be altered, this deftroys the whole Deed ; .for the 
Deed cannot be-the fame, unlefs every CovciUQt (^ which 
.it confiils be the fame ajfo. . j. 

, If there be Blanks kft In an Obligation in Places ma- a'ai Ati-.^S- 
tccial, andjiljeiiup afterwards by Allent of Partiei, .yet. ... i : . 
i? tJieObliga^iofiToid, for it is not ttift fame Conir^ft that ■; ■■ ■•■■' 

.-Wiis ft^ledand deliveFqd.--As if a Band wer£ made to C. 
with .a Blank left. for his Chriftian Nam;,- aiid for his Ad- 
. ditioii, which i^ afterwards filled .upi^r^at if jf. with a 1 Vent. iSi. 
■Blank left after his Name, be bound tail, and after C. is 
added as a jointObligor, yet tb>s. dges not avoid th^: Boni^, 
iov it does not altcNithe Contrail of w/. who.iuas bound to 
pftv the whqt^ Money beforeony fach Addition. 

.It has beeo, iaiil that where a Thing li^s in Livery, a pilm. 403. 
Deed formerly fealed may be given in Evidence, though 40J. 
the Seal be afterward Woken off,, for the Interell pafled 
by the 1 A £1 of .LiMry : .So,, th-y fay,> if fhe Conveyance 8 Mod. 17S. 
were made by Le jfe and Releafe, ■ and the Ufes were once Mod. 1 1. 

■«;icecutcdby theSt?tntp,.fheydo not jeturn Ijack again by 
wncclllng the Deed;. ^But' it is'faid, 'if 'a^Man, (hew;^ j Bull". 79- 
/jf'itle (o a Thing lying.ip Grant, thcrfrhe f^ils if the Sc^t 
be cntn off, .for a Stan c^nnpt fliclv a Tide -to the Thing 

' lying i^ folemn Agreement but bv folemn Agreement, and 
T the're 
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there cm be r.o fclean A^eemcnt wiEboat Seal- Ho«r- 
C72r, i: may well be doubted, whctlier this Diftindion 
will held, ia Palx 403. i: wa* holden, that a Deed lead- 
ing the LTcs of a Recovery was gcod Evidence of fnch 
Ufes, thoagh the Seals were torn off, it being prored to 
have been lb done hj a yoang Boy : And I cake it that in 
any Cafe a Deed fb proved woa!d be Evidence to be left to 
5CC. 23. a Jury. Bet perhaps there may be a Di^rence where 

3 Biiir. 79. ^j|g |fl\. :- c^lzcdtly on the Deed, and where the Deed is 
only given in Evidence to prove another Ifliie. On Anr 
ejf fadunty producing a Deed without Seal woold not prove 
the Idbe, however they might accoant for the Seal being 
tcm on : Ba: on Net Gailry^in Ejedment, a Deed might 
be given in Evidence without Seal, and in Cafe they 
proved the Seal torn o^" by Accident, the J my ooght to 
£nd for the Party. • 
Cr. £1. lie. If an Obligation were fealed when pleaded, and after 

Owen 8. ISvLt joined the Seal were torn off, yet the Plaintiff (hall 

' 5^' recover his Debt, becanfe the Deed when proferred to 

the Court was in the Cnilody of the Law, and therefore 
the Law ought to defend it ; befides the Truth of the 
Plea which is to be proved mod have Relation to the Time 
i InC 6-6 when the Iffoc was taken. — If the Seal of a Deed be 
' ' ' broken off in Court, it (hall be there inrolled for the 
Benefit of the Parties. 
5 Co. 23. "if there be a joint Contrail or Obligation, and the Seals 

II Co. 28. b. of one of the Obligors be torn off, it deftroys the Obli- 
% L«T. «o. gation- ; but if they be feverally bound, the Obligation 
2 Show. 28, 29. continues as to the other whofe Seal was not torn off, 
*"^* becanfe they are fevcral Contrads. But if two Men be 
jointly and fevendly bound, and the Seal of one of them' 
be torn off, this is a Difeharge of the other, for the 
Manner of the Obligation is deflroyed by the hdi of the 
Obligee ; and therefore that is, according to the Rule of 
Law, which con^rues every Man's own Ad moft ffrongty 
againft htmfolf, a Difeharge of the Obligation itfelf. 

There is now by Ad of Parliament a forther Ri^uifite 
to a Deed than heretofore, and that; is the Stamps. One 
by the 5 W.IS M. c. 21. which commenced 28 y^e 
160^; a fecond by an Ad commencing i Augufi 1698; 
a third by iz An.Jf.z, r. 9. commencing 2 Augujt 1714; 
and a foarth by 30 G. 2. commencing 5 July 1757: 
and thefe Stamps have been ft^uently the Means of 
deteding Forgeries ; for the Stamp-Office have lecrct 
-Marks on the S^apips, which from Time to Time ire 
varied ; fo that where a Deed is forged of a Date antt- 

obdent> 
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cedent, it may eafily be difcovered by Stamps being upon 
it not inUfe at the Time it bears Date. 

A written Agreement in thefe Words, A. doth let and Proffer v. Phil- 
** /ell to B. for the Term of three Years," i^c. was of- JJP«» Hereford, 
fcred in Evidence in an A6lionof Affumpfit on a Special. ,""^*/^^^^^ 
Agreement. The Defendant objected to its being read, perrott, .' 
becaufe it was a Leafe and was not (lamped. For the. 
PlaintiiF it was faid this was only a Memorandum of si 
Parol Leafe, which being for thjrpe Years only is good as 
fuch, and that the Statute in unng the T^ords ** Inden- 
ture Leafe or Deed Poll" meant only Deeds. But it was 
holden that though a Parol Leafe for three Years is good» 
yet if a Man through Caution will reduce it into Writing, 
he muft pay for the Stamp f Otherwife the Court are in- 
hibited from receiving it in Evidence. 

To come now to other private written Evidence that is 
not under Hand and Seal. 

And firft of Notes ; they are either fuch as pafs accord- .. 
ing to the Cuftom of Merchants, or that pafs betweea 
Party and Party. 

Merchant's Notes are in Nature of Letters of Credit 
pafling between one Correfpondent and another in this 
Form, " Pray pay to J. S. or Order, fuch a Sum, Wit- 
** nefs my Hand, J. N.** Now if the. Correfpondent ac- 
cept the Note he becomes chargeable in a fpecial Action 
on the Cuitom. 

In this Cuftom there are four Things confiderable;, 
firft, the. Bill; fecondly, the Acceptance; thirdly, the 
Proteii; fourthly, the Indorfement. 

The Bill is in Nature of a Letter, defiiring the Corref- 
pendent to pay fo much Money either at Sight, or, as 
they term it, at fingle, double, or treble Ufance, which 
is commonly at one, two, or three Months, to be com- Salk. 131. 
puted from the Date of the Bill : bitt as fuch Ufances 
vary, it is necefiary for the PlaintiiF in his Declaration to 
fhcw what they are, elfe he cannot have Judgment. 

A foreign Bill of Exchange was drawn, payable at 
1 20 Days after Sight, but when the Bill was prefentied 
for Acceptance, that was refufed; upon which an A£iion Bright v. Pur. 
was immediately brought againft the Drawer, without "5'> London^ 
waiting ull the Expiration of the 120 Days. On the ^'^"'"S^g*^'^^ 
Trial the Defendant objefted that he was not liabljs tili- * *^ ^* 
the Expiration of the 120 Days, and offered tp call Evi- 
dence to prove that the Cuitom of Merchants was fuch. 
Bat Lord MansJUU (aid the Law was dearly otKerwife, and 
refbfed to hear the Evidence : So the PlaintiiF. recov<*red. 

Thoagk regularly there ought to be three Peribns con- 6 Mod. 29. 
cerned una Bill of Exchange, yet tl^ere' njay l>c only two 1 

as 
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is if ^. draw in this Manner, *' Pray pay to me or my 
•' Order, Value received by myfclf.'* 

The Acceptance is giving Credit to the Bill fo far as to 
make xhe Acceptor liable, and to truft for a Repayment 
to his Correfpondent. 
Sadk. iit, ' In the Cafe of two Joint Traders, the Acceptance of 
the one will bind the other; but if ten Merchants employ 
one Fadtor, and he draw a Bill upon them all, and one 
accept it, this fhall only bind him and not the Reit. 

A fmall. Matter ^imounts to an Acceptance, as faying, 
'* Leave the Bill with me and I will accept it," for it is 
giving credit to the Bill, and hindering the Proteil ; bat 
if the Merdian^ fay, " Leave the Bill with me, and I 
will look over my Accounts between the Drawer and 
me, and call To-morrow, and accordingly the Bill 
fhall be accepted.*' This is no Acceptance, becaufe 
it depends upon the Balance of Accounts. 
Moor V, VJTithy, A gill was drawn as follows, ** To Mr. R, Wbithy ; Sir, 
Tr. lo G. 3. ** plcafe to pay Mr. Scot or Order 30/. Tbo. NetvtonJ* Scot 
^* ^' indorfed it to the Plaintiif, who prefented the Bill to the 

Drawee for Acceptance, and the Defendant (the Drawee) 
underwrites thus — *' Mr. Jack/on^ pleafe to pay this Note, 
•' and charge it to Mr. Ne^/on's Account, k, Whithy.** 
It w^s infiffed that this was no Acceptance, for the De- 
fendant did not mean to become the principal Debtor. It 
was only a Djredlion to Jackjon^ to pav joA out of a par- 
ticular Fund; and if there were no fucri Fund, the Mo- 
ney was not to be paid. But per Curiam, the Underwriting 
is a Dif eftipn to Jackfon to pay the Sum ; and it. fignifies 
not to what Account it is to be placed when paid : That 
is a Tranfa^on t)etween them two only; and this is 
clearly a fufficient Acceptance. 
Smith 4if</ Scar, An Acceptance may be quali£ed, as to pay Half in 
E. J4 G. 2. Money and Half in Bills. So to pay when Goods fent 
Comb. 452. by thie Drawer are fold : But he to. whom the Bill is due 
s^* i'J*' may rcfufe fuch Acceptance, and proteft the Bill, foasto 
^* * ' char|(e the Drawer. The Proof of the Acceptance is a 

fufficient Acknowledgment on the Part of the Acceptor, 
,who mull be fuppoled to know the Hand of his Corref- 
:. pondent.; therefore in an Adion againlt the Acceptor, 
. the Plaintiff fhall not be put to. prove the Hand of the 
JDraw'er ; however. Proof of the Acceptance will not be 
conclufive Evidence againft the Acceptor, if he can prove' 
the Contrary. . ' 

The Protcfl is made before a Notary Public, in Cafe 
of Non-acceptance or Noil-payment,- to whofe Protefla- 
tion all foreign Courts givt Credit ; and the Protaft is 
Eyidehce that tHfc Bill is not paid; but in England they 

muft 
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mi>n fliew the Bill iifelf a< well as the Proteft, becaafc 
the a'ho!e.Dec!aration muft be proved. 

When the Bill is returnetl proteitcd, the Part)- that 
draws the Bill is obliged to anfwer the Money and Dama- 
ges, or to give Security to anfwer the fame beyond Sea, 
within double the Time the firfl Bill run for. 

In Cafe. of foreign Bills of E«hange the Cuftom is, i Raym. 74J. 
that three Days are aHoived for Payment, and if not paid 
on the la/t Day, the Party ought to proteft the Bill and 
return it, and if Jie do not, ' tile Drawer will not- be 
chargeable: but if thelaft of the three Days be a Smiifay,. 
or great Holidav, he ought to demand the Money on the 
fecond Day, and if not paid, pro:eil it on ihe fame Day, 
«lierwife it will be at his own P«rit. 

If the Indorfee accept any Part of the Money from the 
Acceptor, he cannot afterwards refort to the Drawer for 
the Remainder of the Mo:ie^', unlefs he give timely No- 
tice to tho Drawer that t lie Bill is not duly p.iid : For 
where a Man t^kcs a Part of the Money only, and does 
not apprize the Drawer that the Whole is not paid, he 
gives a new Credit for the Remainder. But where timely r„[,.j^. ^ 
Notice is given that tlie Bill Is not duly paid, the receiv- Keoyon,^. B. 
ing Part of the Money from an Acceptor or Indorfor, HiU 5 G, 3. 
will not difcharge the Drawer or other Indorfors : For it 
\i for their Advantage that as much (hould be received 
from others as may be. 

If a Bill be left with a Merchant to accept, he to 
whom it is payable, in cafe it be loft, is to requelV the 
Merchant to give him a Note for the Payment according 
to the Time limited in the Bill j otherwife there muft 
be two Proteds, one for ^oa-payment, the other for 
Non-acceptance. 

j. draws a Bill on S. and B. living in tlie Country, C. 
his Friend accepts it, the Bill muft not. be protefied- for 
Non-acceptance' of D. and then C's Acceptance (hall 
bird him to anfwer the Money. 

If the Drawee indorfe the Bill over to another, the 
Receiver has not only (he original Credit of the Drawer 
at Stake, and that of the Acceptor of the Bill, if ac- Cinh. 466. 
cepted, but alfo of the tndoHbr, and he may have an 
Action againit either ; but a Bill of Exchange cannot be 
affigned oVer for a Payment in Fart, fo as to fubje£l the - . ■ 
Party to feveral Aftions. r 

J. drew a Bill of Exchange in the Wtft-Indii,. on r. Coodft«y#-J 
in iM-'oB, at fixty Days Sigiit, to W'. or Order; Jf. in- **"■'■ W'"' 
dorfedtoG. who prefented the Bill to, r. who refiifmg. ''''' 
G. noted it for Non-acceptance, and at the End of (ixty . 
Days protefted it iat Non-payment, and then wrote a 
Letter 



2ji An IntroduHion to tbi Law 

Letter to A, and alio to his Agent in the IVeft^Indies, ac- 
quainting them that the Bill was not accepted. In an 
A6iion brought agaiuft A. by G. on this Cafe he was non- 
fuited, for by not fending the Proteft for Non-acceptance, 
he made himfelf liable. The Ufe of Noting i«, that'it 
ihould be done the very Day of Refiifal, and the Proteft 
may be drawn any Day after by the Notary* and be 
dated of the Day the Noting was made. 

It was doubtful whether Inland fiills of Exchange 
were within this Cuftom of' Merchants , but by 9 ^ lo 
W, 3. c, 17. and 3^4 An, c. 9. they are pat upon the 
fame Foot with foreign Rills ; and though they require 
the Acceptance to be in Writing, in order to charge the 
Sit. icoo. Drawer with Damages and Cofts, yet there is a Provifb 
that it fhall not extend to difcharge any Remedy againft 
the Acceptor, fo that an A&ion will ftill lie on a Parol 
Acceptance. 

By the 3 y 4 An. c» 9. All Notes in Writing, that 
fhall be made and figned by any Perfon, whereby fuch 
Perfon promifes to pay to another or his Order, or unto 
• Bearer, any Sum of Money mentioned in fuch Note, 
fhall' be taken and conlh-ued to be, by Virtue thereof, 
. . due and payable to fuch Perfon to whom the fame is made 
payable ; and every Note made payable to any Perfon or 
his Order, fhall be affignable or mdorfable over, and £he 
Perfon to whom fuch Sum of Money is by fuch Note 
made payable, may maintain an A^ion for the fame ; 
and any Perfon to whom fuch Note is indorfed may main- 
tain his Adion for the fame, either againfi the Perfon who 
figned fuch Note, or againfl him that indorfed it ; and in 
every fuch Adion the Plaintiff fhall recover his Damages. 
and Coils. 

1 Str. 629. • There are no prcfcribed Forms of thefe Promiflbry 

2 Raym. 1396. Notes, and therefore whatever imports an abfblute Pro- 

mife to pay will be fufficient ; as a Promife to be account- 
Baldwin'g Cafe, ^^^^ ^o y. S. or Order. But a Promife to pay on an in- 
£. 14 G. 2. certain Contingency, depending perhaps on the Will of 
Str. 1 151. iiiQ Drawer, is not within the Att, becaufe it will not 

anfwer the Intent ; nor within the Words which import 
Frwiklin '^* ^" abfolute Proniife to pay ; and therefore a Promife to 
Str. 14/ P*y "pon his Marriaj;e is not good ; but a Promife to pay 

a Raym. 1396. on a Return of a Ship has been holden good, becaufe it 
Applcbyc V, refpefts Trade. So a Promife to pay, or do another A&t 
Biddulph. H. has been holden not. to be within the Ad ; as a Promife 
a SiT.''i27i. ^P*y? ^\ deliver the Body of J. S. So a Promife to 
MooTsnd * P^y» ^ ^)8 Brother did not, is not within the A^, for 
Yanlute, E. the fame Reafon of Incertainty • So a Promife to pay Mo« 

I'O* I* C. Ba ncT 
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ney and do Ibme other Thing] Ex. gr. deliver z Horfe, 
13 not within the Statute. So a Promife to pay three 
Hundred Pounds to B. or Order, in three good Eafi-Udia 
Bonds, ii-noi: a Note within the Statute. But a Promife Coke <nrf 
to pay on the Death of another, as that is a Contingency ^J^***?!, 
■which rauft happen, will be good. G»ff.w Ne^on 

A Note payable to an Infant, when he fhould come of £t,rr| ^^^ 
Age, iiiz. JuniXi., 17^, was holdeo to Ik within Statute. 

A Bill pavable to a Man's Order is payable to himfelf, i Salk, tjo. 
xnd he may bring an Aflion, averring.he made no Order. 

.A Note payable to a Feme Sole or Order, who mar-str. ciG. 
ries, can only be indorfed b)r the Hufband. 

So likewife liich Note may be indorfed by an Execntor scr. iiGo, 
or an Adminiltrator. 

In an Aftion by the ladorfee againfl the Dnwxr, upon Heming«i>i 
Mw Affumffit the Plaintiff proved the Drawer'^ Hand, ^"'■"j!?"'- 
and that when the Note with the Indoriement was fliewn - ^ 
to the Indof for,, be acknowledged it was hit Hand- writing, 
but this was holdcn bat fufficient to charge a third PerfoD. 

There is a DiflinAion between a Note payable to B. 
or Order, and to £. or Bearer; in'the £ill Cafe, in an 
Aftion againft the Indoribr the Plaintiff muft prove a De- 
mandon the Drjiwer, but not in the laft, fo' ll>ere the ^™°" ™ 
Jodorfor is in Nature of an original Drawer. In the lirll ^.-jn, G. HaiL 
Cafe, if Che Indorfee give Credit to .the Drawer, without M. i G. 1. 
Notice to the Indbribf. it will- difcharge him: So re- K'Hp'kW 
ceiving Part of the Money from, the Draiyer will for ever R<'^»J!"'f -H. 
.difcharge the Indoribr ; for by fijch Receipt the IndorfeeJL. ' -'' " * 
has made his Eleftion to have his Money from therDrawer. 

A Caih Note on a Banker, payable to thi Ship Fortknt Gnntv. 
tr Bearer, M a godd' and negotiable Bill of Exofauige, Vau^ua, p, 
and the Bearer nlayjiuiusin *n Aftionon it in his own ^- Tr. + G. 3. 
Name : Or he may recover on it in an AAion for Money "' '^ ' 
had and received to his Ufc. Bot in either Cafe be muft 
prove that he got the Bill fairly, and bvttafidt. 

If the Indoi&r hive paid Part of the Money, that will Sfr. 114S. 
difpence with the Neccflity.of proving, a. Demand on the 
Drawer. 

In an Afiion againft the Indorfor the Plaintiff need not S«lk. 117. 
prove the Drawer'^ Hand, &r if it be a fbrged Bill, yet ( 

-the Indoribr is liable. Trubjssrf 

The lodorfee nmll give a rcafonable Notice to the In- Deliii>uauiii 
,«br.or ID convenient Tiini upon Default of Payment by M.i G 1. pet 
the Dcawei- j bat Proof of making Enquiry after Defen- S'?^* 'g^* 
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dant, who could not be found, will be fufficient to excu/<? 
the giving fuch Notice, onlefs the Defendant can prove he 
was to be found. . ... 

In an Aftion againft the Indorfor of a Note of Hand, 
where the Note, was due the £fth, and* there was no De- 
mand on the Drawer ti]l the eighth, and no Notice to the 
Indorfor till the hinttccnth : Mr. Jnftice Denifon thought 

. the Plaintiff ha^ not made Uie.of dueDiltgence either in 
demanding the Money, or in- giving Noticq to the In- 
dodbr, and faid there were no Days o^ Grace on a Note 

■ as' there are oh a. Bill of Exchange^; but the Jury. faid it 
was commonly underftood that there were thiee Days'of 

.Gj-ace, and therefore thought the Demand was made in 
Time ; but the Judge faid the Law was other\^ife, and 
diredled them ix)' find fbr the Defendant. .' 

In an A&ion' againft the Indbribr,' Lord Raymond would 
not allow the Defendant to give in Evidence, that the Plain- 

. tifFdefired-hikn to indorfe the Note;t&eiidible him to bring 
an Aftidn againft the Drawer, bittdsclared he wooldnot 

. fue. the Defj&ndant. But where the Aditin was brought 
by the Drawee againft jhe Drawer,, the Defendant was 
let into (hew it was delivered as airEfcrow, <vi%., as a 
R;eward in Cafe Jie procured the.-Defendant to be reiiored 
to an Office, which if being proved he 4id not cffe<5^, 
there wa^ aVerduStfor the Defendant. ■ \ 

And it fecms a rcafonable Diftin^tibn' which has-been 
taken between an Aftion between the Parties themfelves, 

• in which. Cafe Ev"iden<ie may be^ ^iven: to impeach the 
•Promifc and'^n Action by or againff a third PerfoD, v/k. 
an In dor fee or an Acceptor, i- :«L :; ; : . . ^ - 

. V Where the Defendant borrowed'. Money of J. S, who 
'lent it knowingly to game with; 'and aflSgned the Note for 
a valuable Confideraticn to the PiaimiiF,. who had no 
Notice; ' jct it was holdcn vc^ by 9 jfhH. ci v^. 

Sir JohnBlandgsiVt a Bill Of kxohiuge t<xRoHf^ (or 
672/. 'diz./^ooH letit at the Inline and'Pliace of Play, and 
372/. loft. The Play was vexy iiair, - and there was not 
any Imputation on Robin/on*s Behaviour. He brought an 
Adfon of AJfkmpJh againfl Sir y*i&«*s^ Reprefcntative on 
the Bill of. Exchange, and alio for Money tent. ' . Upon 
a Cafe referved, the Court held that he fhould nbt re- 
cover on the firft Count, the-'filll of Exchange being 
void by gJnn. ^ But they held asl'to the fecond Count, 
though no A6lion could be maintained for Money wob at 
Gaming, the Statute prohibiting any Recovery upon a 

gaming 
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gaming Confideration, yet as to the Money- lent tke 
Statute oaly avoids the Security, and not the Contra&, 
which when fair is good, and therefore gave Judgment 
for the Plaintiff for 300/. — In the fame Cafe it was made 
a Qaeftion, whether the Plaintiff Ihould recover any, 
and what Interelt. As to ths firft. the Court faid, that 
though the Security were void, yet he had agreed to pay 
Intereft. As to the fecond, though the Prafticx had 
been to flop Intereft at the bringing of the AAton, yet 
they held the Plaintiff entitled to Intereft to the Time 
of the Judgment, and faid, the Court ought altvays to 
give Intereft to the Verdift at lead. 

Though it be fufficicnt for the Plaintiff in an Aftioti on Gnichinl «. 
2 Note of Hand to prove the Note to have been given by R'^>erc»j Mfc. 
the Defendant, yet the Defendant will be atLiberty to*°* 3'K-B. 
Ihew it was given on an illegal Confiderationi and lb 
avoid the Lien of it. 

Where in the Declaration the Indorfement was fetoutZ. ^O.^- 
to be for Value received, but bein£ produced, had it not: 
XK>rd Chief Juftice Eyri allowed the Indorfement to be 
^ledup in Court, notwithftan ding the CaCe of ClemeiUt 
znAJtHkini, p. ]. G. I. was cited, where Lord Raymond 
refufed to let it be done. 

But a bare Indorfement of a Name transfers noPro-Str. iioj. 
perty, and therefore where the Plaintiff produced the 
^ote with his own Name indorfed, Lci Chief Juftice, 
foffercd him to ftrilce it out, 

A Note payable to B. or Order, was indorfed thus, cited br Ht. 
" Pray pay the Ontents to C." In the Declaration the Fai in Rw 
Indorfement was fct out as payable to C or Order j at the "- Monii. 
Trial it was objeded there was a Variancej but the **'*°' *' 
Court held that, as the Note was in its original Creation 
i^ndorfabJe, it would be fo in the Hands of the Indorfee, 
tliough not fo exprcffed in the Indorfement, and therefore 
in Subftance it was agreeable to the Count, and therefore 
no Variance. ' 

I have already faid, that if the Indorfec give Credit to sir I. Hantej 
tbe.Drawer, without Notice to the Indorfor, it will dil-v. Ttotmuit 
charge him ; it is therefore to be feen what ftiall be cob.- M. ig O. a. 
flrued a giving of Credit ; and not demanding the Money 
pf the Drawer in a reafonable Time, is giving Credit. 
What (hall be deemed a reafonable Time, muft depend 
upon the Circumftances of the Cafe : However, it may 
not be improper to fhew what in general has been deemed 
a reafonable Time. 

In Maitnoariag and Harrifin the Cafe was, upon thciStr.jo!. 
17th of Septtmbrr, being a Satitrrtav, about two in the 
U After- 
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Afternoon, the Defendant gave the Plaintiff a Goldfmith's 
Note, who paid it away the fame Day to y, S, The 
GolcUniith paid all that Day and all MonJay. J. ^.came 
onTue/tiay, but then Payment was Hopped ; upon which 
the Plaintiff paid back the Money to J, S. and a&edit 
of the Defendant, who refiifed, upton which the Adtion 
was brought ; the Cliief Jullice lett it to the Jury, who 
would have found it fpecially, but he would not let them, 
faying it was a Matter proper for their Determination ; 
apon which they gave a Verdidt for the Defendant, and 
held there was Laches in y, Sl laying they were all agreed 
that two Days was too Ion?. 

So where C bitty had given the Eaft-India Company a 

Note on Cajhuell at Eleven in the Morning, they did not 

fend it for Payment till two o'Clock the next Day ; and 

'it was kolden that they had made it their own by their 

Laches. 

In Hill and Lrwis, the Defendant indorfed to Z. who 
the fame Day indorfed to the Plaintiff, who afterward the 
fame Day received Money upon other -Bills-bf the fame 
Banker, and might have received the M^rney upon the 
Bill in Queftion, if "he had demanded it. The Night fol- 
lowing the Banker broke, and the Jury upon Confideratioa 
•(it being left to them by the Lord Chief Juftice) ifound for 
the Plaintiff. 

■ -The Defendant having a Ttomiffory Note, payable to 
him or Order two Months after Date, ' indorfed it to the 
Plaintiff, who fent his bervant tothe Drawer for the Mo- 
ney, who faid the Defendant had promifed not to indorfe 
the Note over without acquainting hiw; that he had not 
(6 done, and therefore he was not prepared to pay it» but 
promifed Payment in three or four Days ; and in like 
Manner put him Off from Time to Time. After three 
Weeks the Plaintiff wrote ta the Defendant (not having 
fooner learned his Direction, though it was proved he 
fooner enquired after it, and was told where he might 
learn it) that Smith's Note was not paid ; that he had 
often promifed Payment, but had alledged, that the De* 
fendant promifed not to make Vfe of it without acquaint* 
ing him £ril : Smith became a Bankrupt ; the Plaintiff 
writes a fecond Letter; the Defendant anfwers, that 
when he comes to Town he will fet that Matter to rights ; 
upon this Evidence the Jury gave a Verdift for the Plain* 
tiff, notwithflanding it appeared Smrtb continued folvent 
three Weeks, and paid above a hundred Pounds in the Time. 

A Bill 
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A Bill was drawn by the Defendant upon H. for Work ChimberUjne 
done by the PlaintiiF on the Defendant's Farm, in the *• DelarfTe, 
Pofleffion of H.—The Plaintiff did not gire Notice to the C. B. Tr. 7. 
Defeiidanr, that the Bill was not paid tilt three Months ' ^' 
after it wa^ drawn : And after a Verdid for the Plaintifff 
the Court granted a new Trial ; holding this to be fuch a 
Laches as difcharged the Defendant. 

The Defendant had a Note of fixty Pounds of one B^nk Jf Enj- 
Bellamy, a Goldfmith, payable to him or Bearer at a Day land v. 
then to come, about a Week before which he difcounted NewmM, p. 
it at the Bank without indorfing the Bill ; Bellamy, about s'iiJJ''mss 
two Months after, broke without having paid the Bill, 
upon which ihe Bank brought AJfumpfit for Money lent, , Riyai, 44a. 
and upon this Evidence obtained a Vcrdidl ; but the S. C. 
Court granted a new Trial, holding it to be a Verdift 
againllLaw; for if the Owner of a Bill, payable to 
Bearer, deliver it for ready Money paid down for the 
fame, and not for Money antecedently due, or for Money '-: .'... '. 

lent on the lame Bill, this is felling of" the Bill like felling ■ '■ 

of Tallies, l£i. Bat if there be an Indorfement thereon, 
the Indorfee may have Remedy on that Indorfement, pro- 
vided he demand the Money in a convenient Time. 

As the Intent of the 3 i^ 4 An. was to put promjflbry 
Notes upon the fame Footing with Inland Bills of Ex- 
change ; all that has been before faid in regard to pro- ~ ' 
miiTory Notes is applicable to fuch Inland Bills, How- Heylin*.,., , ; 
ever the Analogy between PromilTory Notes and Bills of Adamfon, 
Exchange ihould be attended to, in order the better to Mic. ji C. a. 
underftand the Cafes. Whilft the Promiffory Note con- "^^ ^• 
tinues in its original Shape, there is none : But when the 
Note is indorfed the Refemblance begins ; for then it is 
an Order to pay the Money to the Indorfee, and this is 
the very Definition of a Bill of Exchange: Therefore the 
Indorfee, before he brings ^an Adion againlt the Indorfor 
of a Promifibry Noie, ought to demand the Money of 
the Drawer: but it muft be made on the Drawee before. 
an Aftion is brought againll: the Indorfor of a Bill of Ex- 
change; and no Inquiry need be made after the Drawer. . - 

It may be proper further to take Notice, that g £^ jo 
W. J. c. 17. gives Power of protefling anj" Inland ^11 sf 
Exchange of five Pounds or upwards, (in which is ac- 
knowledged and exprelTed the Value to be received ;] but 
thisAft has no Effefl, unlefa the Party on .whom the ■ 
Bill was drawn, accept Tt by underwriting j therefore by 
the 3 y 4 An. c. 9. the fame Power is given in Cafe (lie 
Party refiile to accept it, with Provifo that no Protein 

ihall 
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fhall be neceflary» anieia the Bill be drawn for twenty 
Pounds or upward, 

Salle. X3I. It has been holden qpon thefe Statutes, ^at in dedar* 

ing apoD an Inland BiU a Proteft need not be fet forth, as 
it moft upon a Foreign Bill, for the Statute does not take 
away the Plaintiff's A6Hon for Want of a Proteft, but 
only deprives him of Damages or Intereft. 

6 Mod. Zi» Bjjt if any Damages accrue to the Drawer for want of 

a Proteft, they (hall be born by him to whom the Bill is 
made, and if, in fuch Cafe, the Damage amount to the 
Value of the Bill, there fhall be no Recorery. 

X Show. 317. Jt is not neceffary to fet forth the Cuftom in an A6Uon 
upon a Bill of Exchange, for Lex Mercat$ria efi Lex 
Terr^e ; and if he fet it forth, and do not bring his Cafe 
within it, yet if by the Law Merchant he have Right, 
the fetting forth the Cuftom fhall be rejeded as Sor- 
plufage. 

Salk. i»6. UJ. write his Name on the Back of the Bill, and fend 

Riym. 87J. £1 jQ J ^^ jQ ggj jj accepted, which is done accordingly. 
J. may, nptwithftanding, brine an A6Hon againft the 
Acceptor, for J, S. has it in his Power to aft either as 
Servant or Aflignee ; for he may Witnefs his Eleftion by 
£!ling up the Blank over the Name to receive it as Indor- 
fee, or by omitting it, a6l only as Servant. 

HiL 18 G. 2^ Note ; In a Writ of Enquiry before the Sheriff, on a 

perC.B. Judgment by l)efault in an Adion on a Promiflbry Note, 

the Plaintiff mnfl prove his Note the fame, as if the De- 
fendant had pleaaed Non AJfumpfit ; though in Debt on 

Str. JJ49. Bond and Juagment by Derault it is otherwife.— Yet in 
Bi'vis verfus Lina/ell, Hill. 14 G. 2. the Court of JST. B, 
held, that on executing a Writ of Enquiry on Judgment 
by Default in AJfumpfit upon a Promiffory Note, it was 
not neccffary to produce the fubfcribing Witnefs, for the 
Note being fet out in the Declaration is admitted, and 
the only Ufc of producing it is to fee whether any Money 
is indoHed to be paid upon it ; it mufl therefore be proved 
to be hi9 Note, which may be by proving his Hand. 

ft9 Car. a. c. 3. By the Statute of Frauds, feveral Things muf( be 
evidenced by Writing, of which before that Statute parol 
Evidence had been fufBcient. 

I. All Leafes, Eflates, Interefl of Freehold, or Term 
of Yean, created by Parol, and not put in Writing and 
figned by the Parties making the fame, or their Agents 
thereunto hwfuUy authorized by Writing, fhall have the 

EfW 
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, Effefl of Eftatea at Will only, except LeiTe* not exceed- 
ing three Years from the making, whereupon the Rent 
refervcd amounts to two Thirds of the improred Value, 
and that no ft>ch Eltate or Tntereft Iball be granted or fur- 
rendered but by Deed or Note in Writing. 

2. All Declarations and Aflignments of Tnifi* fhalt be 
proved by ibme Writing figned by the Party, or by his 
laft Will,- except Tniftsarifing, transferred or extingnilh- 
cd by Implication of Law. 

3- It is enacted. That no ACtion fliall be brooght 
whereby to charge any Executor or Adminillrator Upon 
any fpecial Promife, to anfwer Damagei out of hit own 
Eftate ; or whereby to charge ihe Defendant upon any 
fpecial Promife to anfwer for the Debt, Default, or Mif- 
carriage of another, or to charge any Perfon upon any 
Agreement made upon Conlideration of Marriage, or 
upon any CcmtraS or Sale of Lands, Tenements vr Ht^ 
reditaments, or any Intereft in or concerning them, or 
upon any Agreement that is not to be peribrmed within 
the Space of one Year from the making thereof, unlefs 
the Agreement upon which fuch Aflion ftiall be brought, 
©r fome Memorandum or Note thereof, fliall be in Writ- 
ing, figned by the Party to be charged therewith, or by 
Ibme other Perfon by him thereunto lawfully authoriEcd. 
And that no Ccmtraft fer the Sale of Goods, Wares and 
Merchandize, for the Price of ten Pounds ^rfr/in; or i;p- 
wards, Ihall be allowed to be good, except the Buyer {fab.1I 
accept Part of the Goods (b Ibid, and aAuatly receive the 
fame, or give fomething.in Earneft to bind the Bargain, 
or in Part of Payment, or that fome Nate or Memoran- 
dum in Writing of the faid Bargain be made, and figned 
by the Parties to be charged, or their Agents thereunto 
lawfully authorized. 

Upon this Claufe it has been holden, that the Plaintiff i Kijm. 450. 
need not in bis Declaration Ihew any Note in Writing, 
but it wil! be fufficient for him to produce it on the Trial; 
but if fnch Promife be pleaded in Bar of another Aftion, 
it maft be Ihewn to be in Writing, fo that it may appear 
to be fuch a Contrafl oa which an A&ion will lie. 

The Defendant befpolce a Chariot, and when made re- 
fufed to take it : In an Adion for the Value, Pratt Ch. j. 
held this not to be a Cafe within the Statute, which re- ' 
lates only to Contrads for the aftoal Sale of Goods, where 
the Buyer is immediately anfwerable without Time given str> 5iE. 
bim by fpecial Agreement, and the Seller it to deliver 
the Goods immediately. 

The 
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The Defendant bought a Lot for more than lO/. at an 
Au6lion» Catalogues and Conditions of the Sale were 
printed, and .the Defendant was the beft Bidder. The 
Au£^ionercr wrote the Defendant's "^ame and the Price 
againft the Lot in the printed Catalogue by the Order 
and Aflent of the Defendant. Between the Day of the 
Sale and t;he Time for taking the Lot away, the Defen- 
dant feht his,Servant to fee them weighed ; which he did. 
The Defendant ncglefting to take away the Goods, they 
where re^-ibld at a cohfiderable Lofs ; and this Adion was 
brought for the Difference, and the Court ftrongly inclin- 
ed that Sales by AuAion were not within the Statute of 
Fr^ud^,. hecaufe Multitudes are generally prefent who can 
teftify the Terms of the Contrad. 2. They held the 
Contract was here fufficiently reduced into Writing, and 
figned by an Agent of the Defendant's ; for the Au^kioneer 
for that Purpofe was his Agent. 3. They held the weigh- 
ing by his Servant was a Delivery. 4. Tates J. held that 
as the Contract was executory, 'uix, the Lot to be fetched 
away in fix Weeks, that therefore it was not within the 
Statute. 

Mutual Promifes to marry are not within this AA, which 
relates only to Contrafts in Confideration of Marriage. 

So a Promife to pay upon the Return of a Ship is not 
within the Statute, for the Ship by Poffibility may return 
in a Year. . . 

So a Promife to pay 6/. a Year Wages, and to leave 
an Annuity of 16/. per Annum for Life by Will is not 
within this Ad, for it might by Poffibility be perfeded 
within the Year, 

Where the Undertaker only comes in Aid to procure 
Credit to the Party, there is a Remedy againft both; and 
both are anfwerable according to their diftind Engage- 
ments. But where the whole Credit is given to the Un- 
dertaker, fo that the other Party is only as his Servant, 
and there is no Remedy againft him ; this is not a col- 
lateral Undertaking. Therefore if two come to a Shop, 
and one buy, and the other to gain him Credit promife 
the Seller, ** If he do not pay you, I will ;" this is a 
collateral Undertaking, and void without Writing : But 
if he fay, ** Let him have the Goods, I will be >our 
** Paymafter ;" this is an Undertaking for himi'elf, and 
he (hall be intended the very Buyer, and the other to aft 
as his Servant. But \i A. promife B, that. if he will cure 
D. of a Wound, he will fee him paid ; it is only a Pro- 
mife 
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mire topay, if D. do not; and therefore opgKt to be in . . .. . , 
Writing. However it is impoffible tolay downanypre- SaUi^i^, 
cife Rale for the Conftrudion of fuch Sort of Words, ■ 
but it muft be left to the Jury to determine, upon the 
whole Circumftanees of the Cafe, to whom the or^nal 
Credit was given, .. ... 

Wherever a Perfon is under a moral Obligation to" do WiribiM/. 
a Thing, and another does it without Requcft from him, Turotr & il', 
a fubfeciuent Promife to pay is good, though notin Writ- i^*'^''"'^* 
ing: As whew a Pauper is taken ill, and ati Apothecary '*" 

fcnt for without the Knowledge of the Ovcrfcers of the 
Poor, who attends and cures her, and after the Cure thft 
Overfeers promife Payment by Parol; -this is-good ; for 
Overfeers are under a moral Obligation.«i yrosnte for the 
Poor. 

An Aftion was brought againfl the Defendant and two 5 Mod. 105. 
others, for appearing for the Plaintiff without a Wairanti Comb. 361. 
and the Defendant promifed that in Oonfi deration the 
Plaintiff would not profecute that Aftion, he would' pay 
him 10/. and Cofts of Suit. This was holden not*itJiin 
the Statute. But fisr Haiti '\t A. fay, dow't go on againft Ibid. '" 
B, and I will give you 10/. in full. Satisficlioa of the 
Aftion, this would be within the Statute. 

In Confideration that the Plaintiff would not fnc A. B. Rmhety md 
the Defendant promifed to pay the Plaintiff the Money Curry, Tr. 
due, -vix. ^. in a Week ; this was hdden to be within »' O.i.C. B. 
the Statute of Frauds ; for. no Confideration. laid tha± the . ~, . ' . ' 
Plaintiff had promifed not 10 fae, and if he had, A. B Comb. iSj. 
could in no fore have availed himfelf of this Agreement, Scrii. 87;. 
bnt the Debt is Dill fubfifting, and confequently the Pro- 
mife collateral. - . , 

But where in Confideration, that the Plaintiff inanRndW 
Aftion of Affault and Battery againft J. S. would with- Naft, Hii. • , 
draw the Record, and forbear to proceed, the Defendant '^ ^' '■ "■ ^ 
promifed to pay him 30/. the Court held this to be a new 
Confideration iufficient to raife a Promife and not within 
the Statute. 

So if A. promife C. that in Conlideration of his doing Fitzg. jo:, 
fome particular Aft, B. will pay him fuch a Sum, ^4. is the 
principal Debtor, for the Aft doneis on his Credit, and 
notonJ.'s. 

Many of the Doubts upon this Statute have arifen by 
making Ufe of the Word »//srff'^ ; which.is not a Word 
nfed in the Af^of Parliament. Tho proper Confideration 
is, whether it be or not a Promife to anfwer for the Debt 
of another; for if ic be, though it be upon-a new Confi- 
deration, and therefore ftriftly fpcaking, mt a collateral 
Undertaking, 
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Undertaking, yet it is within the Statate, and the adding 
to the Promife of the Payment of the Debt a Promife to 
^ pay the Cofts of the A£tion would make no Difierence. 

Note ; per Treiy, C. J. a Contrad for the Sale of 
Timber growing upon Land is not within the Statute^ 
but may be by Parol ; becaufe it is a bare Chattel. 

Upon that Part of the Claufe which dire£b, that no 
A&ion ihall be brought on any Agreement not to be per- 
formed within one Year from the making, unlefs the 
Agreement be in Writing; it has been hoi den, that a 
Promife to pay Money on the Return of a Ship» which 
happened not to return within two Years after the Pro* 
mife made, is not within the Statute : For by Pofiibility, 
the Ship might Jiave returned within a Year ; and though 
by Accident it happens not to return fo foon, yet it does 
not bring the Cafe within this Claufe of the Statute, 
which extends only to Promifes, where by the exprefs 
Appointment of the Party, the Thing is not to be per- 
formed within a Year. 

A Man contra£ls to pay 100/. on the Day of Marriage, 
this need not be put in Writing, for it depends on a Con- 
tingency, which may, or may not be performed within a 
Year. 

Before we conclude with written Evidence, it ia proper 
to take Notice of 7 Jac. c. iz. which enads, that the 
Shop-book of a Tradesman ihall not be Evidence after a 
Year. However, it is not Evidence of itfelf within the 
Year, without fome Circumftances to make it ib. As if 
it be proved that the Servant who wrote it is dead, and 
that it is his Hand- Writing, and that he was aocudnmed 
to make the Entries. So where the Evidence was, chat 
the ufual Way of the Plaintiff's Dealings, was that the 
Draymen came every Night to the Clerk of the Brcw- 
houfe, and gave him an Account of the Beer delivered 
out, . which he fet down in a Book, to which the Djoymen 
fet their Hands, and that the Drayman was dead, and 
this his Hand ; it was holden to be good Evidence of a 
Delivery. But where the Plaintiff to prove Deliver)', 
produced a Book which belonged to his Cooper, who was 
dead, but his Name fet to feveral Articles, as Wine de- 
livered to the Defendant, and a Witnefs was ready to 
prove his Hand ; Lord Chief Juftice Raymond would not 
allow it, faying, it differed from Lord ferrington^s Cafe^ 
becaufe there the Witnefs faw the Drayman fign the 
Book every Night. 

Upon an IfTue out of Chancery, to try Whether eight 
Parcels of Hudfin\ Bay Stock* bought in the Name of 

Mr. 
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Mr. Lake, were in Tn&for Sir Siiplin Evani, his Af- 
fignecs (the PtamtiffO ftiewed firft, chat there was no , 

Entry in the Books of Mr. LaJte relating to this Traftfao 
tion. Secondly, fix of the Receipt* were in the Handj 
of Sir Stephen Evkbi, and there was a Reference on the 
Back of them by JereMy Th/imat (Sir Stephtn's Book- 
keeper) to the Book B. B. of Sir Sttphen Eiiomi. Thirdly, 
Jtrimy 'ThaMoj was proTcd to be dead* ttnd upon thh the 
Qaeltion wag^ Wlt«iher the Book of Sir Suphen Equant 
rnerred to, in which was an Entry of the Payment of the 
Money, Ihbuld be read. And the Court bf King's 
Beach ars Trial at Bar, admitted it -not -only as tto the 
£x, but likewife as to tlie other two in thie Hands of Sir cited bj Ld. 
Bihy Lake, the 8oa of Mr. Lake. And in Smenlt and Hudw. id 
WillioMs, where the Queltion was. Whether the Mortgage Mmtgomerie 
Money was raally paid ( a Scrivener's BenJcof Accounts "^ Tomer, 
(the Scrivener being dead) wm htAAm to be good Eti- '^*'' 
dence of Payment. 

UJ.S. be feifedofthe Manors .of V- "d -S. and i Rayta. 734* 
he caufe a Survey to be taken of B. and afterwards con- 
vey it to J. N. and after Difpoces arife between the Lords 
ef the two Manor) concerning the DoundarieSi thii Sur- 
rey maybe given in Evidence. Aliter if the two Manors 
bad not been in the fame Hands M the Time of the Stir. 
vey takM. 

To cobie aoweo unwritten Evideace', or Proof •vi'vS 
^9Ct as to which every Perfon may be a Witnef*, but fuch 
who are excluded for want of Integrity or Difctfrnment. 

In Regard to Want rf Integrity, it is-a ■general- Rul* 
that no Perlbn intAelied in Ae Queftioncan 1* » W^jtncfs. 

The Arid Notion of the Objection to the Competency Ptr Hwdn. 
of a Witnefs is upon a Vtjer Jtre, whether he be to get '" R" •• Buy, 
or lofa by the EwBt rf fche Ciufe ; yet it is certain that "• '* ^' "• 
tiK repelling a Witnefs- ii not confined to an immediate i coq,., ^ . 
Intereft, for if 4ie be called toiaMatter, -rthere he dlaims Goam^'ht. 
under the fame Title, thou^ he be not affeSed ih that 16 a. 1, 
Adicm, yet he fhall not be adittitted, and that is the Cafe Ridow f. 
of ComiBoneM. So inanAaionona Policy of Infurance,!""^^' »• 
any who have mfured upon the faint Ship cannot be Wit- j^^^i ^ 
nefles. Yet in an A£^on by a MaAer far beating his Harding, Tr, 
Servant /fr queJ Srrvttiim Miifit, 'the Servant maj be a 10 G. 1. 
Witnefi, for he is not only not interefted in the 9"'*ft» 
but not in the Queltion ; For there the Qaeftion is the 
Lofs of Service, and the AfKon he is entitled to is t^ a 
different Kind. 

X It 
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z Salk. 283. ^t is'jil be a prefent Intereft, for a future contingedC 

Intersil will not be AifHcient to prevent him from being a 
Witnefs ; therefore an Heir at Law may be a Witnefs, 
but a Remainder Man cannot. 

An Intereil is when there is a certain Benefit or Ad- 
vantage to the Witnefs attending the Determination of 
I P. W, 259. the Caufe one \Vay.. Therefore a naked Truft does not 
•Holt V. Tyrrci. excfuA a Man from being ^Witnefs.** And chough in 
k' ii^ ^*^ fuch Cafes it h.^s. been ufual to hav# aReleafe from a 
Truftee^ yet that is not necefTary* for fuch Perfon has in 
Fad no Interell to releafe. . However, a Truffcee (hall not 
be a Witnefs to betray the Truft ; therefore where the 
Defendant pleaded to Debt on Bond, the 5 ^ 6 Ed. 6. 
againft buying a^d felling Offices, and upon the Trial A* 
was produced as a Witnefs to give an Account upon what 
OccaAon the Bond w^ given j^ Lord Chief Juftice Hait 
refufed to admit him; becai^e it appeared he was priVately 
intruded to make the Bargain by both Fifties, and to keep 
' it fecrct. . 

Limlfey and ^^^ '^^ ^^^^ " ^^^ ^^^^ ^^ 'P Counfel and Attomies, 

Talbot, Tr. who cught not to be permitted to difcover the Secrets of 

12 Geo. !• C£t. their Clients, though they offer themfelves for that Pur* 

Str, 14c. pole ;■. for it is the Privilege oi the Client and not of the 

Counfel or Attorney. It is contrary to the Policy of the 

Law to permit any Perfon to betray a Secret wjirh which 

the Law has intruded him ; and it is miftaking it for the 

Privilege of the Witnefs that has fometimes led Judges 

into the fuifering of fuch a Witnef? . to be examined. 

But to thisther^ are fome Exceptions : Firfl, as to what 

fuch J^erfons knew before the Retainer ; for as' to fuch 

, . . , .. Matters tjiey are (^jearly in ^he fame Situation as ^ny other 

*)■ . Perfou: Secondly, to a Fad of his own Knowledge, 

• I and of which he might have .ji^ad, Knowledge, without 

LdfciasW l^f^^S Copijfel. pr Attorney in the Caufe^ As fuppofe 

StzV%Ck(tf ' ^h^.W^^^^j^^ ^^ Deed pr94uced in the .Caufe, he (hall 

Mic. 10 An,, ' be examined; to the true T^me of Execution. So if the 

Per Sir O. Qucftion were about a Razure in a Deed or Will, he might 

Bridgman^ with j^g examined to the QueiUon, whether he .h^d ever feen 

thcludfics.* ^^^^ ^^^^^ ^^ ^^^^^ ^^ ^^^^ Plight, for that is a Fad of 

his own Knowledge 4 but he ought not to be permitted 

"; . to diffoyer any X5onfeffions his Client may have made to 

Sir. 1 122. Kim on fuch Head: So if an Attorney were prefent when 

£. con. his ClLeox was fworn to an Anfwer in Chancery, upon ao 

Indidbnent for Perjury he would be a Witnefs to prove 

the Fadf "of taking the Oath, for it is a Faft in his own 

KnoM'- 
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Knowledge, and no Matter of Secrecy committed to hltn 
by his Client. 

A Scirt Facias was bnraght by the King to avoid a i Mod. 11. 
Patent, and Exception was taken to the WitneTs, becaure 
he was Deputy to th0 Perfons that would avoid it, and 
the Exception was difallowed, becaufe the Scirt Facias is 
in the King's Name, and therefore it cannot be prefumed 
that the Inteteft is in another, which would deltroy the 
very being of the Scirt Facias, but the Proof of that 
ought to come on the Defendant's Side to deftroy the 
Proceedings, 

It is DO good Exception to a Witnefs that he has Com- 
mon pir Cau/i dt 'vicinagt of the Lands in Queftion, for ■ ' 
this is no Intereil but onjy an Excufe for a Trefpafs. 

From this Rule it is apparent, that the Plaintiff or De- 
fendant cannot regularly be a Witnefi in his own Caule, 
for he is moft immediately interelled ; ihereibre an An. 
fwer in Equity is of very little Weight where there are no 
Proofs in the Caufe to back it ; yet if there be but one 
Witnefs agair.ll a Defendant's Anfwer, the Court ivill 
direft a Trial at Law to try the Credibility t>f the Wit- 
nefs ; and in fuch Cafe will order the Defendant's Anfwer ^^- ^'' *'"" 
to be read to the jury. '*' 

But if any Perlon be arbitrarily made a Defendant to 
prevent his Teltimony, the Plaintiff ftiall not prevail by 
that Article | but the Dcfenda>t agunft whom nothing is 
proved Ihalt be fwom not with Handing, for he doM not 
fwear in his own Juftification, but in Juflilication of 
-another. However, this Rule is to be underftood where 
there is no Manner of Evidence againft the Defcndaat; 
for if there be, his Guilt or Innocence muft wait the 
Event of the Verdi ft. 

in Trefpafs, if one whom the Plaintiff defigned to , sij, 441. 
nake Ufe of as a Witnefs be by Miftske made a Defen- 
dant, the Court will on Motion give Leave to omit him, 
and'have his Name fbuck out of the Record, even after 
Ifliie joined } for the Plaintiff can in no Cafe examine a 
Defendant though nothing be proved againfihim: And 
therefore 'in Mi Information for a Mifdemeanor, the At- 
torney General (TVww) ottering to examine a Defi;ndant 
ibr the King, which the Court would not permit, he en- 
tered a NJU Prt/iqui,' xnA then exatbined him. — If * D,^nier*nrf 
material 'Witnefa for the Defendant in Ejeftment be a)fe Foctclcw. 
made a Defendant, the right Way is for him to let Jadg- M. 9 C. 1. 
tncnl-||» ky Diifiuilt ) botif he plead, and by that Mmos 
. ■ admit 
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admit himfelf to be Tenant in Pofleffion, the Court will 
not afterward upon Motion (hike out his Name. Bat in 
{uch Cafe, if he confent to let a Verdid be given againft 
him« for as much as he is proved to be in Pofleilion of, 
I i'ec no Reafon why he fhould not be a Witnefs for anor 

ther Defendant. In Trefpafs, the Defendant pleaded 

SluoJ aSio ftoH quia dicit that Richard Marfan named in 
the ^imul cum paid the Plaintiff a Guinea in SatisEiidtion, 
and Iffue .thereon ; t)ie Defendant produced Manufiny 
and per Ejn Ch. Juil. he may be examined, for what h? 
is now to prove cannot be given in Evidence in another 
Adion, and in Effeft he makes himfelf liable by fwear- 
ing he was concerned in the Trefpafs. But if the Plain- 
tiff can prove the Peribns named in the SiiHul cum in 
Trefpafs guilty, and Parties to the Suit, which mnfl be 
by producing the Original or Procefs againft them, and 
proving an ineffedlual Endeavour to arreft them, or that 
the Procefs was loft, the Defendant ihall not have the 
Benefit of their Teftimony. 

From what has been faid, it appears, i. That a/^r- 
ticeps criminis may be Witixefs for the Plainti^F, though 
left out of the Declaration for that Porpofe ; yet this 
mightily leflbns his Credit, efpecially in Trefpafles where 
SatisfaAion from one is a Difcharge for all the Reil. In 
a criminal Prosecution, according to the Opinion of fome^ 
he can only be a Witneis in two Cafes, vis^:, if he b^ 
adlually pardoned } or if he have no Promife of Pardon. 
But others have holden that fuch a Promife will be no 
Exception to his Competency, but only to his. Credit; 
therefore in Layer^a Trial the Court refufed to let a Wit- 
nefs be examined pn a Foygr dier, whether he had fach a 
Promife. 

a. That Hufband and Wife cannot be admitted to be 
Witnefs fpr each other, becaufe their Intereila are abfe- 
.lutely the fame ; nor againil each other, becaufe contrary 
to the legal Policy of Marriage. However there aj^e fome 
Exceptions to this Rule : Firft, in the Cafe of High 
Treafon it has been faid> that a Wife, (hall be admitted 
as a Witnefs againd: her Hufban4> • ^ecToSt the Tye of 
Allegiance is more obligatory than any other* Secondly,^ 
by the 5 G. 2. the Vf'i^c of a Bankf upt may be examined 
by the Commiffioners touching his Elbtc, biit not his 
Bankruptcy. Thirdly, if a Woman be taken away by 
Force and married, fhe may be atf Evidence igainft her 
Hufhand indided on 5 '^. 7.* z^ agaiaft the Stealing 
pi Women : For a Contrad obtained by Force has no 

Obligatioa 



C^ ^■_- rM"fa 



Relative io f mis at Nift |*rius. «87 , 

Obligation in Law. ^ opoH an Indldoient on i Jot. 

I.e. 1 1 . for marrying » fecond Wife, tha-firft being nlivci 

tbouBh the firft canooi ba s Witnefs yet the fecond Aiay, 

tbe wcood Marriage being void : And wliether a Wife A 

juTt may not be a Witaefs againft her Hitfband oil an 

Indiftment for a peHbnai Tort done to herfelf, feems to 

be Matter of I>oubl. in Lord AuJley'i Cafe Ihe was «!. 

lowed to-be a WSnefs to prove her Hulbond allilled to a 

Rape upoD her: andlhongh thit Cafe hat been denied to 

beLaw, .yet'it was iii CBfea where the Indictment wai 

notfiw iperftmaJ Tort to the Wife ; and intheCafeof 

^%jrrf, 00 an Indi^ment for the Battery of the Wife, 1SU.63J, 

Lord Raymond fuffered the Wife to give Evidence ^ and 

the Wife ij altvays permitted to fwear 3te Peace againlt her 

Halband; and her Affidavit has been admitted to bd read Ladf iMvbj'i 

on an Application to the Court of King's Bench for an CsUc> 

Information Igainft the Hufband for aa Attempt to take 

her away by Force after Articles of' SnparatiDn; and it 

would be ftrange to permit her to be a WitDef$ to ground 

3 ProfecutioQ upon, and not afterward to be a Witoefs 

M ihc Trial. Foufthly, in an Aftion bftween other Par- Sw- safi 

tics, the Wife may be a Witncfs to charge her Husband, 

Ex. gr, to prove the Good*,, for which the AAion is 

brought, fold on the Credit of the HuAaud.— So perhaps 

in fonie Cafei, in an Adion againli her Htiftiand. though 

ihe will not be admitted to be a Witne&, yet a ConfefSon Str. J17. 

of her'a may be give* !!»■ Evidence to charge him : As . 

where an Action was brought for nuHing his Child, the. 

PiaintifF, was allowtd la give ia Evidence, that the Wife 

declared the Agreement to have been for fo much frr 

Week, beca'ufe Aich Matters arc iiliially tranfa&ed by the 

Women. 

But no other Relation 'v exelWed, bccatole no other 
Relation is abfolutely the faan: in lotereA: Therefore in 
Ftndrel and ptnJrel, before Lord R^mtmii, which was 
an IlTiie out o.'' Chancery to try whether the Plaintiff were 
Heir to T. O. the Marriage aad Birth being adnitted by 
Order, the Mother was admitted to prove the Father had 
Accefs to her. 60 in Lamax and i,emax before Lord 
HardiMuke, the Mother was admitted to prove theMarrir- 
age i and in an Ejectment againfi &oin& Bredu at Mtrt' 
/iirJ 1744, iJir.J.Wrigbt admitted the Father to prove 
tbe Daughter legitimate; her Title being as Heir toiler' . , 
Mother. 

To cooAdcr now the Exceptions to thb ftnle ; that no 
Perfon inteitfled can be a Witneft. 

1. Exception; 
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I . Exception ; A Party intercilcd will be admitted in 
a criminal ProTecution in moft Inflances* 
Sallt. aS3* H, had a Promife of a Note of 5/. from his Mother- 

Vi. infra cont. in-Law, and by fome Slight got her Hand to a* Note for 
100/. and it was holden hy Holt SLt GuiUMi, that the 
Mother coald not be a Witnefs in an Information for the 
Cheat ; for though the Verdid cannot be given in Evi* 
dence in an Action upon the Note, yet he faid they were 
fure to hear of it to influence the Jury : But in the King 
and Bray, Lord Hardivieke faid. If this Cafe had not 
been fettled by fo great a Judge, it would go to the Credit 
only, and not to the Competency ; and in Fan 1 10. it 
is faid by Holt, That if a Woman give a Note or Bond 
to a Man, to procure her the Love of J, S, -by fome 
Salk.s^6*S«P. Spell or Charm, in an Indidment for the Cheat, ihe 
fhall be a Witnefs, though it tend to avoid the Note, for 
Far* 19. t^c Nature of the Thing allows no other Evidence. So 

if the doing of the A&., which he is now Evidence to inva- 
lidate or fet aiide, were a Mean to obtain his Liberty, he 
fhall' be a Wrtnefs, as in the Cafe of a Bond given by 
Str wc Durefs. The Defendant wasindidledfor tearing a Note, 

* ^^' whereby he promifed to pay Co much Money to ^. B, who 

was produced as a Witnefs, and notwithftanding it was 
obje£led that he was going to fwear to fet op his own De- 
mand, becaufo, if convided, the Court would eompel 
the Defendant to give a new Note, yet he was admitted. 
Knv. Nunes, Mrs. jL. gave a promiflbry negotiable Note to theDe- 
P. 9 G. 2. Stra. fendant in Truft to aflign it to Mrs. T. who was indebted 
1043. to Mrs. L. the Defendant broke his Truft and negotiated 

the Note; Mrs. L. having paid the Note, brought a Bill 
in Chancery againft the Defendant, who in his Anfwer 
denied the Truft; upon which he was indi£ied for Per- 
jury, and Lord Hard'wicke refufed to admit Mrs. L, to 
give Evidence of the Truft, and compared it to the Cafe 
of Forgery, -where the Perfon whofe Hand is forged is not 
admitted, and faid it differed from the Cafe of Ufurv, 
where the Party is admitted to be an £viden<}e, if tie 
Money is * paid ; the Reafon of which is, being Party to 
the Crime,' he will not be permitted to have any Remedy 
for it again. 

And in a late Cafe in which all the former Refolations 

B**"^ bVt ^^^^ thoroughly confidcred, the Court held that the Per- 

j"q"* • '*ibn who borrowed Money on a Pawn was a good Witneft 

in an Adtion for Ufury againft the Pawnbroker, though 

the Payment of the Money borrowed was proved by no 

oth^r Perfon but himfelf : For the Judgment in this 

Adtion 
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AAion could not be giveii in Evidence in an AAion 
againft him tor the Money lent. 

Though, a^ is (aid, a Perfon whoTe Hand is forged is 
□o( admitted to prove the Forgery, yet under many Cir- 
cumftances he may, where he is not direftly-interefted PctW1U«,C.' 
intheQaeftionj as in tVrlh'i Cite, who was indiaed J* « 0"»- ■ 
for forging a Receipt from a Mercer at Oxford, the Mer- 
cer having before reoovered the Money in an A£tion a- 
gainft W^eiis, was admitted toprove the Forgery. 

So in an Indiftraent for Perjury on the Statute, 'the 
Perfon injured cannot be a Witnefs, becaufe the Statute » Hawk. 433, 
gives him-. Ten Pounds, but in an Indi&nent at Com- 
mon Law the Party injured may be a Witnef;. 

2. Exception ; A Party inierefted will be admitted ibr 
the Sake of Trade and the common Ufage of Bufinefs. . 
. Therefore a Porter Oiall be Evidence to prove a Deli- 
very of Goods, — So a Banker's Apprentice to prove the S'arle *■ B»- 
Rect^ipt of Money. So an Indorlement on a Bond, by "°8""' 
the Obligee of the Receipt of Interell hag been admitted 
to bring it withia the twenty Years. 
...3, Exception; A P}rty inCerefted wDl be admitted 
whetc no pther Evidence i« reafonably to be expeAed. 

As upon the Statute of Hue atid Cry, where, the Par- 
ty n^bed'is admitted, even though be behimfelf Plain- 
tiff. . 

So in Anions by Informers for felliag Coals without jiirL«Cb. I. 
meafuring by the BuQiel, the Servants are WitnelTes for in E. I. Coap- 
their Malter, notwithftanding 3 G. 2. inflifts a Penalty *■ Goling- 
upon them for not doing it,, though Eyrt C>r. J: did, on' 
that Acconnt, in two or three Inftances refufe to receive 
titem. ' 

So where the QuelUon was, whether the Defendants ^^ „. phint 
had a Right to be Freemen, though it appeared there .Hut Arcbei it 
were Commons belonging to the Freeman, yet an Al- Cambr. ftr Let 
derman was admitted to prove them no Freemen, it ap- ^^' J* 
pearing that none but Aldermen were privy to the Tran- 
la^ons of the Corporation with regard to'making Per- 
ibns free. . ' 

So where the Queftion was, whether the MaRer had ^ j ^ ^ 
delerted the Ship, {SuffixJ without fufficient Neceffity 1 coiiing, 16G.' 
a Sailor, who had given Bond to the Malter, (as a Truf- a, 
te« for the Company} not to defert the Ship during the 
Voyage, »vas admitted Evidence for the Mailer, it ap- 
pearing all the Sailors entered into fuch Bonds. 

So where a Son having a general Authority to receive Salk. 189. 
Money for his Father, received a Sum aod gave it to the 
Defendant ; 
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Pefeiidant; the Son was admitted as a good Witileft 

(his Teftimony being corroborated by other Circumftan-^ 

ces) for his Father in an Action of Trorer for the Money. 

Mic. 1751. C. ^0 in Trover againxl a Pawn-broker, the Servant em- 

B. at Weftminf- bezisling his Mafter's Goodsi and pawning them^ will be 

*«r* admitted to prove the Faft. . . ' . 

4* Exception ; A Party inrerefted will be admitted » 
where he acquires the Intireft by his own . A6i after the 
Party who calls him as a Witnefd^ has a Right to hil 
Evidence. i ■ 

Skio* ^%im' And therefore thoagh one who Jays a Wager at the 

Time of the original Wager> is no Wrtnets^ yet one who 
3 Lev* 132. lays a Wager ftnerwards ought to be adiftitted ; and per^ 
haps a PeHbn who laid a Wager at the fame Time will 
be admitted, in cafe he has received the Money without 
any Condition to return it/; for tike Mon^ will be intend- 
ed to be duly paid. ' - 

$.' Exception ; A Party interefted will be ' admitted 
where the Poffibility of Intereft it very remote, 
a Lev. 231. /tf- ^^ where an Information, in -NatuK of a ^u^ Ift^mrAntn^ 
nun ^are^ was brought againfl the Mayor, >Gitieens, ftad Gommo- 
Whethcr this nalty of Lmdan^ fbr taking Two-pence ftr Ch&ldron fbr 
Cafe be Law. ^jj 3^^ Coais brought to L^tklon/i Freemen "^nt^ admitted 
to prove the rPi-efcriptioiiy it appearing that the Mayor 
and Sheriffs have the whole Pronts of this Toll^ though 
they have it fdr the benefit of «h« OorporatkmKiof which 
all the Freemen are Members i yet thefe baVmjg no paN 
ticttlar Profit to themfelves wer6 IWctrn 4S Witne&s ; Ibr 
it cannot be.prefumed, th^it, for an Advantsige- fb fmall, 
and'fo remote, they would bef^artial -and perj<ire thenf'^ 
felves. And Scroggs Chief Juftice faid, that it ought mt 
to be% general R^e, that Members «f: Corporations ihall 
be admitted or denied to be Witneflbs in Adtions fbr or 
againA their Corporations ; but every Cafe flands upon 
its own particuiat Circumftances, ^/k. Whether the In- 
terefi; be fo cqnftderable as by PreTamption to produce 
Partiality or not.^^^nd this Exception has of lute Y^rs 
been a good deal extended. In the Cafe of the King and 
Brity. HiL to C I. Lord Chief JuiHce Hardwich faid^ 
that unlefs the Objection appeared to him to carry a 
ftrong Daiiger of Perjury, and ifome appareftt Advantage 
might accrue to the Witnefs, he was always inclined to 
let it go mih&A Credit only, in order to let ill a frdpti 
Light to the Cafe, which would -otherwife be fhut out ; 
and> in a doabtfnl Cafe he faid it was generally liis Cuf- 

tom 
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torn to admit the Evidence, and give lucli Direaiom to 
the Jury as the Nature of the Cafe might require. That 
WK3 an Infonnadba in Nature of ^m Warraaia ibr the De. 
fendant to fliew b/ wliat Aathimty be claimed to be 
Mayor of Tintagtl, and Iflue taken upon this Cuftom, 
vix. That at a Court Leet annually holden on the Tenth 
of Ojftitr, the Mayor for the Year enfuing Is to be 
chofcD, and for that Purpofe two Elizort are to be nomina- 
ted, one by the Mayor, the other by the Town-Clerk y 
thele Blizors are to nominate Twelve Jurymen, v/ho are 
to prefent the Mayor for the Year cnfuing ; and in caf« 
the Town-Clerk refufe to nominate hia Ehzor, that then 
the Mayor fh»Il nominate the fecond Elizor. At the 
Trial P. Hajiins, who was fecond Eliior, nominated by 
the Mayor, upon the Default of the Towu-CIerk's No- 
nination at the ElefUon of the Defendant, and P. H»f- 
kias who ferved m a Juryman at the faid Election, were 
both offered ai Witneffes to prove the Cuftom, but re- 
jeCled in t»t«, as not competent Witnelles to any Part of 
it : But upon Motion a new Trial was granted ; the 
Chief Juftice faid, the having of an Elizor is intendeds 
Pranchife in the Boraugli, but in the Elizor himfelf it it 
only an Authority, and the Execution of it paft and over. 
And he faid he knew no Cafe where a Man who has afted 
ander a bare Authorinr has been refufed to prove the 
Execution of it. Perions that have been themfelves in 
Office, are often called to Ihew what the Ufa^ is, and 
what tbcy did when in Office, and yet if their A£b be 
illegal, they axe liable to Slgo Warrania, and he faid the 
CaSt in 3 Kib. 00. was very material; fpr there, upon 
an IITue to try whether by the Cuflom of the Manor the 
Teoania were to pay Pines and be re-adnutted upon the 
I>eathof the lift admitting Lord, the Steward was ad- 
mitted to prove the Cultom, though he liad Fees upon 
Admiffion. 

The fecond Sort of Perlbiu excluded from Telliiiv>n]r> 
are fuch its arc Jligmatized. 

Now there are feveral Crimes that fo Blemifh the Re- 
putation, that the Party is ever after un£t to be a Witnefa ; 
U TreaJbn, Felony, and every Crimenfal^, as Perjury, 
Forgery, and the like : For where a Man u conviAed c^ 
thofe glaring Crimes againft the ccaimon Principles of 
Humanity and Hoacf^. his Oath is of no Weight. 

The common Pnniffiment that marki the Crimen/aifi, 
Js being fet in the PUlory, and therefore, anciently, they 
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held chat no Man legally fet in dte PxHarf coald fac a 

Wimeis ; bat die Rigour of dna Piece of Lav is redhced 

to Reaiba; far now it ia holden, that vslefi a 'Mbl be 

ptit in the PiUory pn crhmziufal/iy aa for Perjozy or Far- 

Sailu 69c* gc^y or the like, it is no Blemift. to his Attcftation ; tc 

13 the Crime and not the Pontflunent that arakes the 

Man infamooa ; therefore where a Man was comridEd of 

MarHmtrr s Barrctry, thcagh he waa only fined, the Court heM hiflt 

rfv? r « incompetent ; ib a Perfcn coavi&ed of Petit Larceny is 

•^ ^' *• ^- *• equally inJamooa with one conTided of Grand Larceny. 

for they are both Felony. 

After a general Statute Pardon a Perion attainted is a 
good Wxtnefs ; and fe it is after boming in the Hand, 
which amoonts to a Statnte Pardon. 

If one fband guilty on an Indi&ment fer Pe ijury at 
Common Law, be pardoned by the King^ lie wiE be a 
good Witnefs, becaofe the Eing has Power to take off 
erery Part of the Pnnifhment ; but if a Man be indified 
of Perjory on the Statnte, the King canmc pardon, for 
the King is divefted of that PrerogatiTe by the caiprc6 
Words of the Statnte. 

Note ; the Party who wonld take Adrantage oT dils 
Exception to a 'Witaeis, moft hare a Copy of the Record 
of Convidioff ready to produce in Coort. 

Thirdly ; Infidels cannot be Witness, u i. fiidi who 
profefs no Relieum that can Had dieir Confdences to 
ipeak Truth. Bnt when any Perion profeflcs a Religion 
tnat will be a Tie opon him, he (hall be admitted as a 
Witnefs^ and fworn according to the Ceremonies of his 
own Religion ; for it wonld be ridiculous to fwear a Wit- 
nefs upon the Holy Evangclifts, who did not believe 
thofe Writings to be facred. The Jews are always fworn 
upon the Old Teflament ; Mahometans on the Koran ; 
tnofe of the Genton Religion according to the Ceremo- 
nies of that Religion, tifr. 

Fourthly; Peribns excommunicated cannot be Wit- 
nefles, becaufe being excluded out of the Church, they 
are foppofed not to be under the Influence of any Re* 
iigion. 
» Bnlf, ice Fifthly; the fame Law, it is faid, bdds place in Rc« 

^5 lation to Popiih Recufants. This Opinion is founded 
on the Statute '#: 3 y^r. i. r. 5. which ^enads. That 
every Popiih Rl^cufant Convidl fhall ftand,' to all Intents 
and Purpofes, difabled, as a Perfon lawfully excommu- 
nicated : But Mr. Serjeant Hanvkins, in his Pleas of the 
Crown, Vol. the ift. Fol. 23, 24. has ytry fenfibly 

faid. 
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iaid, tliBt this CanftruAion is over fevere, as the Pur- 
port of the Siatate is faciified by the Dilkbiliry to bring 
any A^ttn. 

Bat Peribns oatlawed may certainly be WimelTes be- Co.L. fi> 
canfe. they are panifhcd in their Properties, and not in 
the LoTt of their Repatation, and the Outlawry has no 
Manner of Influence in their Credibility. 

As to thdTe who are excluded from Teftimony Ibr 
Want of Skill and Difcernmentt they are Ideots, Mad- 
men and Children. 

In Regard to Children, there feems to be no predfe 
Time fixed wherein they are excluded frOi^i^iving Evi- 
dence ; but it will depend in a mat Meafore on the Senfe 
and Underllanding of the Child, as it Ihall appear on 
&caminaiion to the Cdnrt. However it Ibems to be fet- 
tled, that a Child under the Age of ten (hall in no Cafe 
be admitted i but after that Age, if the Child appear to 
have any Notion of the Obligation of an Oath, after suwird'i 
there has been a Foundation laid by other Witneffes to Ctic, Old 
isdace aSufpicion, the Child fliall be admitted 10 prove B»il«y, i7o4' 
the Faa. Doobtleft the Court will Siore readily ad- ^"- T^ 
mit fucb a Child in the Cafe of a peribnal Injury (fuch at 
Rape) than on a Queftion between other Parties ; and 
perhaps, in fuch Cafe, would even admit the Infant toiH.H.P>C> 
beexamined without Oath} for certainly there is muchfii4- 
more Reafbn for the Court to hear the Relation of ihe^l'' i°*- 
Child, than to receive it at fecond-hand from thofe that 
heard it fay To. In Cafes of foul FaOi doae in fecret, 
where the Child ig the Party injured, the repelling their 
-Bvidcnce intirely is, in Ibme Meafotc, denying them the 
Frateaion of the Law ; yet the Levity and Want of Ex- 
pcrtence in Children is undoubtedly a Circumftance which 
goes greatly to their Credit. 

I have in the Courfe of the foregoing Survey, necelTari- 
ly taken Notice of fome of the more general Rules ; but 
■for better underftan ding the true "JTieory of Evidence it 
will be proper to take a View of them altogether. 

The firft general Rale is. That yon maft give the belt 
Evidence that the Nature of the Thing is capable of: 
The true Meaning of this Rule is, that nO fuch Evidence 
-ihaU be brought, that tx nafura Rei fuppofes Itill a greater 
Evidence behind iri the Parties Poflefiion, or Power; 
for fuch Evidence iS altogether infofficient and proves 
nothing, as it carries a Prcfumption. with it contrary to 
the Intention for which it ia produced': For if the other 
greater Evidence did itot make agalnft the Party, why 
Y 2 did 
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did he not produce it to the Court ? As if a Man oifer t 
Copy of a Deed or Will, where he oueht to prodnoe the 
Original, this carries a Prefumption with it that there is 
ibmething more in the Deed or Will that makes againfi 
the Party, or eife he would have produced it ; and there- 
fore the Proof of a Copy in this Cafe is not BTidence ; 
but if he prove the original Deed or Will in the Hands of 
the adverfe Party, or to be deftroyed without ibis Defaolti 
a Copy will be admitted, becaufe then fuch Copy is the 
bed Evidence : The Prefumption of greater Eridence be« 
hind in the Plu-ty's Pofleffion being overturned by poiitive 
Proof. fla« I 

The fecond general Rule is, that no Peribn intereftecA 
in the Queftion can be a Witnefs : There is no Rnle iri 
more general Ufe, and none that is ib little Dnderftcxxi; j 
I have therefore endeavoured in the foregoing Part to ex* 
plain it, and fet down the feveral Exceptions to it i and I 
can add nothing to what I have faid upon the Sobjed. 

The third general Rule is. That Heapfay it ao Evi- 
dence. For no Evidence is to be admitted bnt what is 
upon Oath ; and if the firft Speech were without Oath, 
another Oath that there was inch Speech, makes it no 
more than a bare fpeaking, and fo of no Value in a Court 
iMod^aS^. of Juftice. Befides if the Witnefs be livinr, what he 
has been heard to fay is not the beil Evxoence. Bnt 
though Hearfay be not allowed at dired Evidence, yet 
it may be admitted in Corroboration of a Witneis's T«f- 
timony, to ihew that he affirmed the fame Thing befere I 
on other Occafions, and that he is ftill cbnftant tohimfdf. 
. So where the liTue is on the LegiUmacy of the Plain- 
tiff or Defendant, it ieems the Pradice to admit Evidence 
of what the Parents have been heard to fay, either as to 
their being or not being married; and with Reafen, for 
the Prefumption arifing from the. Cohabitation is either 
(b-engthened or defbt>yed by fuch Declarations, which art 
not to be given in Evidence diredlyj but Wizy be affigned 
by the witnefs 'as a Reafon for his belief one Way or 
Dther. But in Pendrel and PendriU Hil. 5 G. a. Lord 
Raymond would not fuffer the Wife's Declarations, that 
Grimwade ^^ ihottld hot know her Hufband by Sight, &r. to 
and Stephens, be given in Evidence till after (he had been produoed cm 
Kent, 1697. the other Side. So^ HeaHay is good Evidence to prove, 
who is iny Grandfather, when he married, what Chil- 
dren he had, l£c. of which it is not reafonaUe to prefume 
I have better Bvidme. So to prove my Father, Mother, 

Coufia 
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Coofio or other Relttion beyond the Sea dead, and the 
CommoQ Reputation snd Belief of it in the Family gives 
Credit to fuch ErideQCe ; and for a Stranger it wauTd be 
good Evidence if a Ferfon fwore that a Brother or other 
near Relation had told him foi which Relation u dead. 
In an EjeAment between the Duke of j/ihol and Lord 
^pbitrehtim, E. 14 G. z. Mr. Sbarfe, who was Attorney 
in the Caule. was admitted to prove that Mr. H^nrtbiHgiou 
told him he knew and had heard in Regud to the Pedigree 
of the Family, Mr. WarthingitH happened to die before 
the Trial. So in QueiBons of Prefcription it u allowable 
to give Heariay Evi3ence in order to prove general Repu- 
tation ; and where the IfTue was of ft Right toa Way over skinnerv, Ld. 
the Plaintiff'i Clofe, the Defendants were admitted to give BdliuiioM, 
£videQce of a Convcrfation between Peribiw not interefted, WorMfter, 
then dead, wherein the Right to the Way wai agreed. J^J^^^",^ 
In a ^aari Itapulit the Plaintiff derived hia Title from g^jgoid, 1747, 
I^u-d R. on whom be laid a Prefentation of one Knight ; 
the Bilhop fet op a Title in himfelf, and trayerfedthe 
Seifin of Lord R. The Plaintiff gave in Evidence an 
Entry in the Regiiler of the Diocefe of the Inftituticm of 
Knight, in which there was a Blank in the Place, where 
the Patrons Name is ufually inferred, upon which he 
offered Parol Evidence of the general Repntation of the 
Country, that Knight was in by the Prelentation of Lord 
X. Upon a Bill of Bxceptiont this came on a Writ of 
Error into K. B. where the better Opinion was that the 
Evidence was allowable ; the Regifier which was the 
moper Evidence being £lent. A Prefentation may be by . 
Farot, and what commences by Parol, may be tt^nfmit- 
(ed to Polterity by Parol, and that creates a general Re-> 
pntation. 

The fourth general Rule is. That in all Cafes where a 
general CharaOer or Behaviour is put in Blue, Evidence 
of particular Fafts may be admitted j but not where it 
comes in collaterally. This has fometimes occafioned i^ 
QDeftlon in Chancery, Whether it were in Iffue or not. 
At where a Bill was brought by a kept Miftrefs for an Clerk*. Pe. 
Annuity ; the Defendant m his Anfwer faid, " She was "«n. "7 J»Jh 
a tewd Woman of infamous Charafker before Mr. P. be- *^^*' 
came acquainted with her ;" and it was holden to be 
Efficiently patting her CharaAer in Iffue, to enable the 
Defendant to prove particular FaSs. But where upon a "• 0"D«raito 
Bill brought by a Wife the Huftand in his Anfwer faid. ^t„V™!!' 
<' She had not behaved herfelf with Duty and TenderneTs ptK, 17 j^, 
to hiiDi as became % virtuous Woman, much teti his Wifei" 
Y 3 this 
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this was hoi den not to put Adultery in liTue, fe as to 
enable the Hufband to prove particular Fads. In an 
Adion for criminal Converfation, the Defendant may 
give in Evidence particular Fa6ts of the Wife's Adultery 
with others, or having a Baftard before Marriage ; becaufe 
by bringing the A6tion» the Hufband puts her general 
Behaviour in IfTue. And as the Defendant may examine 
to particular Fads, a fortiori he may call WitneiTes to her 
general Charader. So in Cafes where the Defendant's 
Charader is put in liTue by the Profecution, the Profecu- 
tor may examine to particular Fads, for it is impofible 
without it to prove the Charge. Yet there is one Cafe of 
that Sort in which the Proiecutor is not allowed to exa* 
mine to any particular Fad without giving previous No- 
tice of it to the Defendant ; and that is, where a Man is 
indided for being a* common parretor ; and the Reafon is 
fuch Indidments are commonly againil Attomies, whofe 
Profeflion it is to follow Law-fuits ; and it is a difficult 
Matter to draw the Line between that and ading as a 
Barretor ; therefore h makes it neceflary for him to know 
what particular Fads are to be given in Evidence, that he 
may be prepared to (hew, that he was fairly employed in 
thofe Cafes, and aded in his Profeflion. But in other 
criminal Cafes, the Profecutor cannot enter into the De-r 
fend ant's Charader^ unlefs the Defendant enable him fo 
to do, by calling WitnefFes in fuppoit of it, and even 
then the Profecutor cannot examine to particular Fads, 
the general Charader of the Defendant not being put in 
liTue, but coming in collaterally. For the fame Reaioo if 
you would impeach the Credit of a Witnefs, yoa can only 
examine to his general Charader, and not to particular 
Fads : Every Man is fuppofed to be capable of fupport- 
ing the one, but it is not likely he fhould he prepared to 
anfwer the other without Notice ; and unlefs his general 
Charader and Behaviour be in Iflue, he has no No- 
tice. 

The fifth general Rule is, Ambiguiia$ *uirbormtk iatens 
njtrificatione fuppUtur, nam quod ex f ado oritur iymSiguMm, 
*vmficaticne fa&i tollitur. Therefore where the Teftatrix 
devifed her Eflate to her Coufin John Cheer $9 there being 
both Father and Son of that Name, Parol Evidence was 
admitted^ to prove that the Son was the Perfon meant; 
for the Heir's Objedion arofe from Parol Evidence, and 
therefore Parol Evidence ought to be admitted to anfwer 
it. So if a Man having two Manors called Dale^ levy a 
Fine of the Manor of Dale^ Circumftanc«s mdy be given 

in 
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in Evidence to prove which Manor he intended ; for this 

is not to contraoid the Records bat to fapport it. Lord 

Bacon, in his Reading upon thils Maxim, diftinguiihes 

Ambiguity in Patens and Latens, and faith that Latens is 

that which feems certain and without Ambiguity, for any 

Thing that appears upon the Deed or Inihiiment ; but 

there is fome collateral Matter out of the Deed that 

breeds the Ambiguity ; but Amhiguitas Patens* u e. That 

which appears to be ambiguous upon the Deed or Inftru- 

inent, is never holpen by Averment ; for that were in 

£fFe6^ to make that pafs without Deed ; which the Law Ballis and 

appoints Ihall not pafs but by Deed ; therefore where the Church v. 

Devifee's Name is totally omitted. Parol Evidence can, ^"xa^*"' 

not be admitted to fhew who was meant ; and as Parol ^rHinrd."^^'* 

Evidence will hot be admitted to explain an Ambiguity Canc. 

which is patent, much lefs will it be admitted to alter the 

apparent Meaning of the Will : Therefore when a Man Lowfield and 

gave Two Thouwnd Pounds to his Brother Johny and Stonchanu 

In Cafe of his Death, to his Wife, Lord Chief Juf, ^' ^f* 

tice hee would not fuiFer Proof to be given that the * 

Teilator meant his Brother (hould have it only during 

Life. But where A. devifed Four Hundred Pounds to Lake tf^^/ 

his Wife, and made iier Executrix, without difpofing of L*!"- 8Kw» 

the Surplus; Lord Chancellor HanitwcJ^e admitted Pa- '75'* 

rol Evidence to fhew the Teftator meant his Wife (hould 

have it, for there was no Ambiguity in the Will, nor 

was it to alter the apparent Intent of the Teftator; for 

by Law (he was intitled to the Surplus as Executrix, 

therefore the Evidence was admitted only to rebut the 

Equity. But in Brotfjn and Selivin, in Dom. Proc. 1 73 A, 

the Teftator having, exprefsly devifed the Refidue of his 

perfonal Eflate to. nis Executors, one of whom owed him 

Money upon Bond, Parol Evidence was refufed to be 

admitted to prove the T^ftator meant to extingu^ih the 

Bond Debt by taiaking the Obligor Ex:eci)tor ; for that 

would have been to hav^ altered the apparent Intent, and 

not limply to have rebutted an Equity. . 

The fixth general. Rule is, in ev^iy Iffue th^ Affirma-^ 
ti ve is to be proved. A Negative cannot regularly be 
proved^ and therefore it is fufficient to deny what is af- 
firmed until it be proved ; but when the Affirmative is 
proved, tbe^ther Side may conteft it with oppofite Proofs ; 
for this is not properly the Proof of a Negative, but the 
Proof of fome Proportion totally inconfiftent with what 
is affirmed; as if the Defendant be charged with a 
Trefpafs, he need oi^ly make a general Denial of the ' , 

¥4 Fafti 
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Fa£l ; and, if the Fa A be proved then he may prove 
a Propofition inconfiftent with the Charge as that He was 
at another Place at the Time^ or the like. 

But to this Rule there is an Excej^on <^ foch Cafes 
where the Law prefunnes the Affirmative oontahied in the 
liTue. Therefore in an Information agai^ft Lord Hali^ 
fax for refuting to deliver up the Rolls of the Auditor of 
the Exchequer ; the Court of Exchequer put the Plain- 
tiff upon proving the Negative^ <i//«. That ne did not de- 
liver them ; for a Perfon fhall be prefumed duly to exe* 
cut^ his Office till the contrary appear. 

The feventh general Rule is, that no Evidence need 
be given of what is agreed by the Pleadings : For the 
Jury are only fwom to try the Matter in I£ue between the 
Parties^ fo that nothing elfe is properly before them. In 
Replevin the Defendant avowed taking the Cattle, Da- 
mage Feafant in Loco in fuo, as Parcel of his Manor of 
X, the Plaintiff replied^ that it was Parcel of the Manor 
of K, and made Title to it, and traverfed that the Manor 
of K. was the Freehold of the Defendant : He was not 
admitted to prove that ^. was no Manor, for (hat is ad* 
mitted by the Traverfe. 

The Jury cannot find any Thing againft that which 
the Parties have affirmed and admitted of Record, thougk 
the Truth be contrary ; but, in other Cafes, though m$ 
Parties be eflopped to fay the Truth, the Jury, are not ; 
as in GoddarJ^s Cafe, where the Bond was dated nine 
Months after the J^xecutioRA and after the Death of tht 
Obligor. 

In Trefpafs for throwing down and canying away Stalls, 
as to all the Trefpafs but the throwing them down, the 
Defendant pleaded ln^ot guilty; and as to the thrpwing 
them down a fpecial JufUication, and therein jiifbified 
both the throwing down and carrying away ; and on the 
Iflue joinedj^ the Judge at the Affixes would not try. Whe- 
ther the Defendants were guilty or not pf carrying away 
the Stalls, becaufe they had i^nfefled it \y^ their luftifi- 
cation \ and on Motion for a new Trial it was <ienied, 
becaufe the Jury could never £nd the Defendants Not 
guilty, contrary to their own Confei^on upon the Re- 
cord, though in another Ifiii^. 

The eighth general Rule is„ That wheniSever a Mai^ 
cannot have Advantage of the fpecial Matter by pleading, 
he may give it in Evidence on the General Ifluc. For 
Example, ji» cannot juftify the killing another, therefore 
he may give the fpecial Matter in Evidence on die General 

Ifluc, 
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- I9iie, K) that it was /e itftndtnda. Sec. So in Trover for i Jooei 140. 
Goods, the DefeodaQt may give in Evidence, that he 
took them for Tall on the General IlTue of Not guilty, 
bccaufe he could not plead it; but it would be otherwiCe 
in Trefpafi for taking the Goods, becanfc there he might 
have pleaded it. . 

The ninth general Rale Is, That if the Subftance ofCo. L. iSa. 
the IlTue be proved, it i) fufficient. In an Aftion of'^SJ- 
Waftc for cutting twenty Alhea, Proof that lie cut ten is 
fufficient, for, in Effed, the Iffue is Wafte or 00 Wafte. 
So in Debt upon a Bond conditioned to perform Cove- Hob. 55. 
Rants, and Breach affignedin cutting down twenty Treei. 
So in Account, if the Defendant plead an Account before _ n^. r 
M. and B. and Ifluc thereon, ?m» of an Account before 
A. is fufficient. But if the IlTue were. Whether A. and 
Bt were ChurchwEuxlens, Proof that one was and not the 
other would not be fufficient f 

If the IlTue be. Whether Lord Dtlawart demifed. 
Proof that A. 3, who waa not then, but now is. Lord 
Dtlaiiutrt is not fufficient, for whether he were at the 
Timeof theDemife, Lord /Jt/awarr, is Part of the Iffue. 
So in Replevin, if the Defendant avow Damage Feafant, iRo, AbT.706, 
and the Plaintiff juftify for Common, and aver that the 
Cattle were levant and coochant, andlflue thereon. Proof 
aa\j for Part of the Cattle is not fufficient. 

The Plaintiff declared, that he had J. S, and his Wife 
in Execution, and that the Defendant fuffcred them to ■ *'^- S- 
efcaps. Special VerdiS that the Hnfband only was taken 
in Execution, (it being for a Debt due from the Wife be- 
fore Cowrture) and that he cfcaped. The Court held 
that the Subflance of the Iffue was found and gave Jndg. 
ment for the Plaintiff. 

In Error to reverfe.a Fine, for that the Plaintiff was „ . 
beyond, &c. If the Defendant plead that thePlaiwiff »* 

returned into the Realm in Augufi, and Iffiie thereupon, 
if it be ptoved that he returned, at any Tine within five 
Years it is fufficient. In Debt againft an Executor the 
Defendant pleads that the Teflator was taken in Execation Hob. 5}, 4. 
by a C«. £11. if it be proved that he was taken by an Altai 
Ca, Sa. it is enough, but Proof that he had been taken 
bjt aCafiat fro fint, Othy ^ Capiat tithraium, would not 
muntain the Plea. If Outlawry at the Suit of A, be 
pleaded, andtheRecord pfoveOudawry at theSuitof C. 
It is fufficient. 

Debt upon Bond againft the Defendant, a: Brother and 
^ieir to J. S. upon Jffue Rieai ptr dij(tnt, the jury found *^* *^"' 'i** 
that 
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that the Obligor was feized in Fee, had IlTue and died 
feizedy and that the IfTue died without liTae, whereupon 

Dy. a6S. ^^ Land defcended to the Defendant, as Heir to the Son 

of his Brother, and the Court held that the Ifliie was 
found again ft the Plaintiff*; for the Defendant had nothing 
as immediate Heir to his Brother, and if he would charee 
him as collateral Heir, he ought to have a fpecial Decla- 
ration. 
But if J* fettle an . EfUte upon himfelf for Life, Re- 

Carth. 126. mainder to his firft and other Sons, in Tail, Remainder 
to his own right Heirs, and enter into a Bond and die, 
leaving a Son who dies without liTue, whereupon the 
Uncle enters, he may be charged as Brother and Heir of 
J, for he muft make himfelf Heir to him who was lalfc. 
adlually feized. 

It is neceffary towards the better comprehending of this 
Rule, to fee in what Cafes moilo etftrma is of the Subftance 
of the Iffue ; for where it is, it muft be proved. 

Co. L. 281. Where the IfTue is joined on the Point of the Adlion, 

there tnoilo et forma is mere Form, and need not be 
proved ; as where a Demandant in Cafu provi/o counts of 
an Alienation in Fee, and the Tenant fays, Non alierupuit 
modo et forma, and the Jury find (or Evidence is given of) 
an Alienation in Tail, it is fufHcient ; for the Point and 
Gifl of the Writ is, whether Tenant in Dower aliened 

Hob. 72. ^o ^^^ Diiherifon of the Demandant. So in Replevin, 

where the Defendant avowed the Taking, as a Com- 
moner, Damage Feafant> the Plaintiff' in Bar faid J. S. 
was feized of an Houfe and Land, whereto he had 
Common, and demifed unto him the thirtieth of March, 
to hold from the Feaff of the AnMunciatien next before for 
a Year, the Defendant traverfed theLeafe modo etforma i 
the Jury found that J* S. made a Leafe to the. PJaiatifr 
on the twenty-fifth of March for one Year; and though 
this be not the fame Leafe as pleaded, for this begins on 
the Day, ^nd the other from the Day, yet the Plaintiff" 
had Judgment; for the Subflance of the Iffue is, whether 
• the Plaintiff" have fuch a Leafe, as by Force thereof he 
might ufe the Common. Yet it mufl not depart alto- 
gether from the Form of the IfTue, as if it had been 
found that he had a Right of Common by Leafe from 
another. 

Xangdon v. L» brought an A£lion upon a promiflbry Note of thirty 

Knight. Pounds, to which the Defendant pleaded that the Plaintiff 

wasindeb ted to him in a larger Sum, fcilicet fixty Poands, 

' which 
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which far exceeded the Damage laid in the Declaration : 
the Plaintiff replied, that he was not indebted to the De- 
fendant in the . Sum of fixty Pounds modo ei fortna^ and 
on Demurrer (for the Plaintiff might, for any Thing 
appearing to the contrary in his Replication> : owe. the 
Defendant fifty-nine Pounds, nineteen Shillings, and 
eleven Pence Halfpenny : and therefore it was infifled, 
that he had tendered, an immaterial IfTue) the Court held 
that the Subilance of the Replication was, that the 
Plaintiff was not indebted to the Defendant in fo much 
as would exceed his own Demand in the Declaration, 
and that was the Queflion for the Court and Jury, 
whether he were fo indebted to the Defendant as to ex- 
ceed his Demand, and not precifely how much ; and a 
Cafe was cited by Mr. Filmery which was allowed to be Joy v. Roberts, 
Law, wh^re in Debt upon Bond conditioned to pay one Tr. 5 & 6 G, 2. 
thoufand Pounds, the Defendant pleaded that at the Time '^ ^^*^' 
of the Bill the Plaintiff owed the Defendant fifteen hun- 
dred Pounds, to which the Plaintiff replied, that he was 
not indebted to him in fifteen hundred Pounds modo et 
forma^ as alledged^ and IfTue thereon, and Verdidl for 
the Plaintiff, and upon Motion in Arrefl of Judgment, 
one Queflion was. Whether the IfTue were well joined, 
and the Court held it was. 

Covenant by a LefTee againfl his Leflbr, and Breach i Salk. 260. 
alfigned on the Covenant tor quiet Enjoyment, for that 
the LefTor oufled him, — the Defendant pleaded, that he 
entered to diflrain for Rent, and traverfed that he ou/led 
him depramijps ; the Plaintiff demurred, for that he did 
not traverfe, that he oufled him de pramijjis^ or of any 
Part thereof, Sed per Curiam the Plea is good, and Proof 
of any Part, had the Plaintiff joined Iffue, would have 
been fufiicient. 

But when a collateral Point in pleading is traverfed, Co. L. %%%^ 
then triMtq et forma is of the Subflance of the Iffue, and 
mufl be proved ; as if a Feoffment be alledged by two, * 

and this is traverfed modo et forma ^ and it is found the 
Feoffment of one, there modo et forma is material : So if 
a Feoffment be pleaded by Deed, and it is traverfed abfque 
hoc quod feojfa'vit modo et forma^ the Jury cannot find a 
•Feoffment without Deed, But though the Iffue be upon 
a collateral Point, yet if by finding Part of it, it fhall 
appear to the Court that no fuch Adlion lies for the 
plaintiff, no more th^n if the whole had been found, 
there modo et forma are but Words of Form ; as in 
Trefpafs, ^are *vi et armis, if the Defendant plead, 
that the Plaintiff holds of him by Fealty and Rent, and 
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for Rent behind he came to diftrain, and the Plaintif 
deny that he holdi of him wnJoet/hrMM, and the Jury find 
(or Evidence prove) that he holds of him by Fealty only, 
the Writ (hall abate, for by the Statute of MariL c. 3. 
BO Tenant can maintain Trefpafs againft his Lord» fo the 
Matter of the Iflne is, whether he hold of him or not ; 
but it woold have been otherwife in Replevin, for there 
the Avonrant being to have a Retorn muH make a good 
Title tM omnibus. 
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PART VIL 

Contaimng ONE BOOK. 

Of General Matters relative to Trial. 

INTRODUCTION. 



HAVING in the fevcral fcrc^ing Pans of this 
Work taken Notice of the rariooa Aftions which 
may be bronf ht, the feveral UTues that may be joined 
thereon, and the Evidence which is prapei' to be admitted 
on fuch Iffues, a> bKb of the Nature of tTidence in gene- 
ral, and of fuch Rbte« relating tliereco as are nniverfal 
and equally appUc^c to all Cafei, I fhall ccmclude by 
treating of fbme other general Matters relative to Trials 
M Ni/Priiu under the ^hwing Heads. 

I. Of Jijries. 

£. Of Pleai-^i'/ darrein Continuance. 



5. Of Bills of EKBption. 

6. Of Defcfts amenable after Verdifi, or aided by it. 

7. Of new Trials. 
8 J -Of Cofls. 
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who dull be matually aiTented to by the Parties, or la 
Cafe of their Difagreemeot, by the proper Officer of the 
Coart» (hall have uie View» and fhall be firft fwom to try 
the Caufe before any drawing out of the Box pnrfoant to 
that Ad. 

N. B* The ufaal Way of granting Views now i$ on 
the Parties entering into a Rale by Confent, that in Cafe 
no View be had, (as if no Jurors attend) or if a View be 
had by any of the Jurors whomfoever, (though not being 
Six of the firft Twelve) yet the Trial fhall proceed, and 
no Obje^on be made on Account thereof, or for Wamt of 
a proper Return. Burr, Rep. Part '4. vol. i. p. 256. 

Having now brought the Jury to the Bar, t^e next 
Thing to be looked into is the Dodrine of Challenges. 

Challenges may be either to the Array, or to the Polls. 

Challenges to the P^trzy are on Account of the Partiality 
or Inibfficieney of the Sheriff, or other O^cer returning 
the Jory. 
N If the SherifF be liable to the Diftrefs of either Party, 

or in hit Service, or related, or contributory to the £x- 
pences of the Caufe, the Array may be well challenged. 

Before the 4 C^ J -^nn* the Want of Hundredort nfed to 
be a A^uent Cade of Challenge. But by that AGt and 
the 23 G. 2. the Ftnire is always to be 41^ Corp. comitmtus. 

So before the 23 6. 2. it was ^ good Caufe of Chal-* 
lenge, that there was no Knight returned in a Caufe 
wherein a Lord of Parliament was Party. 

If either Party be apprehenfive that the other Side will 

challenge the Array on Account of Relatioolhip or In- 

tereft in the Sheriff, the right Way in order to fave Time 

is for him . to (bggtfl fach Matter to the Courts and pray 

a Fenin to the Coroners, and if all of them be interefted, 

then to two Elizors to be appointed by the Court. If 

Co. L. 137. !>• upon ihewinr Caufe the other P;^rty admit the Fadl, 

t^ 307; ihe Procefs fiall be dircded accordingly. If the other 

5 i-o. 30. D. p^^^ ^^^y ^^^ p^^^ ^^ p^^^ ^^^ ^^ dircded to the 

Sheriff, and the other Party (hall not afterward be admit- 
ted to challenge the Array on that Account. 

If the Suggeflion be that the Sherifl" is related to the 
other Party, or interefted on the other Side ; if that be 
denied the Court will order it to be tried, and then dired 
the Procefs according to the Event of fuch Trial. 

If 
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If the Chftileiife to the Arfay tx! d«temilnfcd againll 
" the Partyi he may afterward have his Chatlen|t to Ai 
Polls, but neither Party Ihall take a Challenge to the 
Poll* trhich he niight hare had to the Array. It is to be 
fetin therefbre v/hat is a gobd Caofe of Challenge to the 
Polls. 

If the JorJ Upon a Vie* hear Evidehce, it is a good pjjn,. jgj. 
Caufe of Challenge, and fuch a Mifdemeanor for which 
they itiay be pQnilhed by the Court. 

By 4jy ; W. ttf Jtf. All Jiirors, other than Strangers 
upon Trials pir tnldittdttm lihtuie, Hiiift hare lot. a .. . 
Yesf, of Freehold br Copjhold Lailds, or ancient De- 
ne&ie, or in feenfs In Fee or fer Liftii snd by 3 G. 2. 
ifA. a Yeat Leafeliold, over and above the rcferted R^nt, 
is a Quali ft catkin, the Leafe being for the 'abfeilBtd Tern! 
&f ;oo Veftrs. or mere, ot for any other Tftrra determin- 
able upon Live*. 

Thd J urors oaght to ht tmni exctptiani majeres i there- 
fsre if a Juryman l»e related to either Party, or id' 
teretted in the Cadfe, m have declared his Opinion, or 
have been Arbitrator in the Caufe, it is a ^ood Canfe of 
Challenge; but I do jtot enter at laree into thefe Mat- 
ters, becaufe fince the 3 G. 1. by Which Otie Panel is 
returned Rif the ivNole Ccmntyt and noi iefg than 48 in 
fiich Panel, Gaufes of Challenge to the Polls are not fo 
minutely eittiered ktto as formerly. 

It is a Rillei, rtait there can be no Challenge tothe Ar- 
ray before a full Jili^ ajipears, for if there be not a foil """■ *3S* 
JoYy the Gatrffe #S1( rtfifaain pra defiau jitralirum j there- 
fore if a full Jery dA ftot appear, the Party who ititendl 
to challenge the Array may pray a Tiks, and afterward 
challenge the Jory ; Biit the Challenge mnlf be made be- 
fore any of the Jory are (wornj 

So if yctt wouTd cIiallleAge tb« Polls, you mOft do it 
before the Jaryman is fworh. 

In what Manfier the Truth of the GhalWnge, when it 
is denied, is to be tried by Trfcrt appmnted for that Skin. >oi. 
Purpofe, may be feen at large in Ca.- Li, therefore need 
not be repeated. But if a Challenge be taken, and the 
other Side demur, and upon Debate the Judge over-rule 
it, it is to be entered on the original Record, and then 
Advantage may be taken of it above. But if the Judge 
over-rule the Challenge without a Demurrer, it is proper 
for a Bill of Exceptions. 

Z Having 



3o8 An IntroduSiion to the Law 

Having now (een in general how a Joiy is to be got to- 
gether it is neceifary to enquire what ought to be their 
Behaviour after they are fworn. 

An OfHcer of the Court ought always to be placed at 
the Door of the fiox where they iit, to prevent any one 
from having Communication with them. And when 
the^ depart from the Bar, they are to be attended by a 
Bailiff fworn for that Purpofe. 

a R. A. 686. r^y^^ j^j.^ ^^^^^ going out of Court (hall have no Evi- 
dence with them, but what was (hewn to the Court as 

^ R ^ V*' J« Evidence, nor that without the Diredion of the Court. 

C^'l/Ii I. * '^^^ Court may nermit them to take with them Letters 
Patent, and Deeas under Seal ; and the Exemplification 
of Witneifes in Chancery if dead, but not a Writing 
without Seal unlefs by Confent of Parties : but though 
the Jury uke with them Patent?, Deeds, lie. without 

Cr. E.616. Leave of the Court, or Writings without Seal, Books, 

2 R. A. 714. {^c. without Confent of Court or Party, it (hall not avoid 

Cr. E. 411. jjjg Verdift, though they be taken by the Delivery of 
the Party for whom the Verdidl was given. So though 
one of the Jury (hew a Writing, which was not given in 
Evidence to his Companions. But if they examine Wit- 

z R. A. 676. nefles by themfelves, though.the fame Evidence which was 
given in Court, it would avoid the Verdid ; but they may 
come back into Court to hear the Evidence of a Thing 

Co. L. 227. ■ whereof they are in Doubt. So if the Party for whom 
the Verdidl is given, or any for him, deliver a Letter or 
other Writing not given in Evidence, it will avoid the 

Cr. £.616. VerdiA. And note fuch Caufe iQiufl be returned upon 

the Pofiea, or made Parcel of the Record, otherwife it. 

will not (lay Judgment, or be Error. 

It is fineable for the Jury to eat at their own Charge 

*•' • after they are departed from the Bar : But it will not 

avoid the Verdidl, as it will if they eat at the. Charge of 

Cr. T*2x. ^^°* ^^^ whom the Verdid was given, before they are 

agreed rti their Verdid. (But note, this ought to be 
certified by the Judge on the Poftea,) But they may eat 
at his Charge after a privy Verdid. 



CHAP- 



\; 
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CHAPTER n. 



Of Pleas ^Hi'i darraign Cmlinuaacf, 

\ S Matter may happen daring the Continuance of a 
X\^ Suit, which may give the Defendant a Plea in his 
Defence which he had not to make at the Commence- 
ment of the Aftion, it is to be feen what ?\e^s puis dar- 
raign Continuanct are good, and whatihall be done upOiv 
them; I will confine myfelf however to fuch as may be 
tendered at Nifi Prius, and they may be either in Abate- 
ment or in Bar. 

If after Ilihe joined in EjeAment tlie PlainlilF enter Y«li. iSo. 
into Part of the Premifes, the Defendant may plead it 
in Abatement. 

If after the laft Continuance the Plaintiff give the Dc- ■ 
fendant a RelcaJe, he may plead it in Bar. 

If the Plaintiff be outlawed in a civil Suit, or excom- 
municated fince the laA Continuance, it may be pleaded 
in Bar: So if Feme Plaintiif have taken Baron. So in 
Debt by one as Adminiftrator, the Defendant may plead 
that the Plaintiff's Letters of Admininrarion are revoked 
fail darraign Ctniinaance. 

It feems dangerous to plead any Matter /«/j ^Brri»jf»Cr. E. 49. 
Canlinuance, anlefs you be welt advifed, becaufe if that 
Matter be determined againft you, it is a Confeffion of 
the Matter in Iffue, and no Nifi Prius (hall be grantej^ 
And the Plea put in cannot be amended after the Affiier VelT- i8>. 
are over: But it may during the Affiles be amended be- F"™<m> ^S** 
fore the Judge of Nifi Priu,. 

It is in the Breail of the Judge whether he will accept Ibid, 
of fuch Plea or not, /. t. whether he will or will not pro-'* MoJ- 307. 
ceed in the Trial, therefore the Party ought to make it 
appear to the Judge that it is a true Plea ; yet the Plain- ' 

tiif is not to reply to this Plea at the Affixes, for the Judge 
has no Power to accept of fuch Replication, nor to try it, 
but only to return the Plea as Parcel of the Record of Nifi 
Priui J and if the Plaintiff demur, it cannot be argued 
there. 

It is not good Pleading to fay, ^eJ pejl uUimam conli- Ydx. 141. 
nuatienint fuch a Thing happened ; but he muH alledge Frecmtn iia, 
precifely the very Day, Time and Place, for the Fniue A"- **• 
muft be laid in this as in all other Pleas. 

Z 2 Tbefe 



310 An IntroduShn to the Law 

Gilb. Hid. of Thefe Pleas are two-fold, in Abatement, and in Bar. 

C. B. 84. If any Thing happens pending the Writ to abate it, this 

may be pleaded puis darraign Continuance^ though there 
be a Plea in Bar ; for this only waives all Pleas in Abate- 
ment that were in Being at the Time of the Plea in Bar 
pleaded, but not Matter fubfequent : And though pleaded 
m Abatement, yet after Plea in Bar pleaded, it is peremp* 

Freem. 152. tory as well on Demurrer as on Trial, becaufe after a -Plea 
in Bar pleaded, which is an Anfwer in Chief, the Defen* 
dant can never have Judgment to anfwer over. 

Gilb, ubi fupra, When it is pleaded hi Abatement* it mufb conclude qnMt 

Lutw. 1143* bre've cajfetur^ when in Bar, qmd ASiontm ukerius manuU* 
nere nan dtbet^ and not that the former Inqueft (hoold not 

Cro. Eliz. 49. be taken : Becaufe it is a fubftantive Bar in itfelf, and 

Dy. 361. a. comes in the Place of the former, and therefore moft be 
pleaded to the Adlion* 

Pearfoa «• Par. Note ; A Plea puis darraign Continuance may be pleaded 

kins, Hill. after the Jury are gone from the Bar, but not after they 

3 G. 1. have given their Verdift. 

Thel. Dig. 204. Note ; Likewife there are fome Pleas which may be 
pleaded at Nifi Prius that cannot properly be tenned Pkas 
puis darraign Continuance, becaufe the Matter pleaded 
need not be exprefsly mentioned to have happened after 
tlie lail Continuance. 

Br. Continuance As in Trcfpaf^ after IfTue joined the Defendant may 

57* plead that the Plaintiff was outlawed of Felony withoul 

laying after the lail Continuance. So he may in like 
'; Manner plead that: the Plaintiff was Cov^t the Day of 
the- Writ purchafed, though he cannot plead that the 
Plaintiff took Baron pending the Writ, without pleading 
It after the laft Continuance— The Diverfity feems bo be 
- between fuch Things as difprove the Writ in Fa&, and 
fuck as difprove it in Law. 

The laft Continuance where fuch Plea is pleaded at the 
• Ailiz^, is the Day of the Return of the Venire Facitu, from 
. whence the Plea is continued by the Awawief i\i.t Diftrin^ 
gas or Habeas Corpus till the next Term Niji Prius t &c, 

c ,u , H the Matter, of the Plea arife by Deed, it ought to be 

balk. CIO. t • 1 J • 1 » ^ ' * 

pleaded with- a Froftfrt^ 

The Form of the Plea,, M at the Affize^, is as follows :. 

And now at this Day, that is to fay, \ic. comes the' 

faid- C. /). by R» H. his. Couofel,. and fays, that the 

faid A. B, ought not further to maintain this A&ion- 

** againft 
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" againft htm the fatd C. 2>. becaofe he fsys that after 
" the Day of laft paft, from which 

" Day until the Day of in Mie. Terra 

" next {unleft the Juitices of our Lord the King, aflign- 
" ed to bold the Affize* of our Lord the King in and for 
<' the County of C. fliould firll come on the Day of 

" at B. in the faid County of C.) the Aftion 

" aforefaid is continued, to wit, on, i^c. at isfc. the 
•' faid A. S. by his Deed dated, t^c. did releafe" — And 
to Ihew the particular Matter, and conclude, " And 
" this he is ready to verify, wherefore he pray* judgment 
" if the faid j4. B. ought fiirther to maintain thig A^on 
■' againft him,*' Wr. 

In Trefpafi againfi four, alter feveral Continuances j Le*. no. 
three of ttiem plead the Death of the fourth after the 
lafl Continuance, it ptlunt judicium di iriiii tt quad hre'ue 
iilud caffitur. And on Demurrer, the Conclufion of the 
Plea was holden to be bad , for it fhould have been, 
fttunl yudkiumji Curia ulteriut proctdtri ■vult, becaafe in 
Fafl the Writ was abated before by the Death of the 

Party ^ Had it been a Matter which only made the 

Writ abateable, fuch Conclufion feems right. 

Note; it feems agreed that the Defendant can have Bro. Continu. 
but one Plea after the laA Continnance. p'- !• ^ p'- 4>- 

Where a Plea is certified on the Back of the Psfiia, and J"^ '^°' 
the PlaintitF demurs, if the Defendant on the Expiration 7„(„, ^et. 
of a Rule given for him lo join in Demurrer, refufes to 
do (b, the Plaintiff may fign Judgment. 
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CHAPTER III. 



Of Abatement by the Death of Parties. 

THIS was a curious Leaming as it flood at Common 
Law in fuch Cafes where there were more Plaintiffs 
and Defendants than one ; for the Rule laid down by 
Lord Chief Baron Gilbert in his Hiftory of C. B. 195. 
though founded in Reafon, does notfeem to be warranted 
intirely by the Cafes ; the Rule laid down by him is, that 
where-ever the Death of any Parly happens pending the 
Writ, and yet the Plea is in the fame Condition as if fuch 
Party were living, there fuch Death makes no Alteration. 
However, now by 8^9 fF. 3. c. 11. if there be two 
or more Plaintiffs or Defendants, and one or more of 
them (hould die, if the Caufe of Aftion furvive, the 
. A£lion ihall not be thereby abated, but fuch Death being 
fuggelled on the Record, (hall proceed, ^c. 

By the fame Aft, if any Plaintiff happen to die after 
an interlocutory Judgment, the Adion (hall not abate, if 
it might originally be maintained by the Executors of 
fuch Plaintiff, and if the Defendant die, after fuch inter- 
locutory Judgment, the Adiion fhall not abate, if it 
might originally be maintained againft the Executors of 
ftich Defendant ; and the Plaintiff or his Executors may 
have a Sci. Fa, againft the Defendant or his Executors, 
to fhew Caufe why Damages (hould not be affeffed, i^c. 

By the 17 Car, 2. c. 8. it is enafted, That in all 
Adions perfonal, real or mixed, the Death of either 
Party between the Verdift and Judgment (hall not be 
•Hedged for Error, fo as fuch Judgment be entered within 
two Terms after fuch Verdift. 

The Death of either Party before the Affizes is not 
remedied by this Statute, but if the Party die after the 
Affizes begin, though the Trial be after his Death that is 
within the Remedy of the Statute, for the Affizes is but 
Salk. S. one Day in Law. Yet the Court faid it was in their 

Difcretion, whether they would arreft the Judgment ; 
but in Lord Raymond 1415. it was holden not affignable 
for Error, it appearing by the Record th.it the Defendant 
appeared fer Attornatum fuum. 



CHAP. 
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CHAPTER IV. 



Of Demurrer to Evidence. 

IF the Plaintiff or Defendant give in Evidence Matter 
of Record, or Writings, or Parol Evidence on which 
a Doubt in Law arifes, the other Side may demur to the Co. L. 27. 
Evidence ; otherwife if there be a Doubt whether the 
Fadl be well proved, for the Jury may find it on their 5^°* '°4' 
own Knowledge. He that demurs to Evidence admits it . «^ 
to be true, and if the Matter of Faft be uncertainly al- ' '* 
ledged, or it be doubtful whether it be true or not, be- Aleyn 18. 
caufe offered to be proved only by Prefumptions and Pro- 
babilities, and the other Party will demur thereupon, fo 
that the Truth of the Faft as well as the Validity of Evi- 
dence be referred to the Court, he that alledges this 
Matter cannot join in Demurrer, but ought to pray Judg- 
ment of the Court that his Adverfary may not be admitted 
to his Demurrer, unlefs he will confefs the Matter of Fa6l 
to be true ; and if he do not fo do, but join in Demurrer, 
he has likewife milbehaved, and the Court cannot proceed 
to Judgment, but a Venire de Novo (hall go. Where there Terry v. 
is a Pemurrer to Evidence, the Judge orders the Affociate w^^^*** *^ 
to take a Note of the Teitimony, and that is figned by the ^gg^ wr 
Counfel on both Sides, and the Demurrer is affixed to the Pemberton, 
Poftea. If one demur properly, the other ought to join, Ch. J. 
except it be in an Information at the Suit of the King ; a Co. L. ^^• 
fortiori the King himfelf need not, as in a ^are Impedit, 
but the Judge muft diredl the Jury to find the Matter 
fpccially. in AJfumpfit X.o prove a Confideration, an ' ^*^* *'• 
Arreft was to be proved by the Plaintiff, and for that he 
did not produce the Writ, the Defendant demurred ; and 
it was agreed by the Court that the Writ ought to have * 
been produced, but by the Demurrer it is confeffed ; the 
Arreft being Matter of Fadl, thojigh to be proved by 
Matter of Record ; and the Jury might of their own 
Knowledge know there was a Writ, and by the De- 
murrer all Matters of Fa^ are confeffed that the Jury 
could know of their own Conufance. 

On a Demurrer to Evidence, the only Queftibn for the p wfcdec 1;. 
Confideration of the Court is whether the Evidence given panihaw Eaft. 
be fuch as ought to be left to the Jury in fupport of the 19 G. 3. B. R. 
Iffue joined ; and no Objection can be made to the De- Affirmed in 
claration or other Pleadings in that Stage of the Caufe. J^«"' P^* 
The Judgment on fuch a Demurrer is, that the Evidence P°^'''L?/t^ 
1S9 or IS not fumcient tomamtain the Iffue joined. q^ ' B^ j^. 

On Afh. Ent. 194% 
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Cr. Car. 143. On a Demurrcr to Evidence the mod ufual Courfc is 

I,. Raym. 60. to dilcharge the Jury without more Inquiry, (though they 

s^k* V^* "^^y ^"^ Damages conditionally) and for a Writ of In- 

• * ^' quiry to be executed after. But if the Matter be clear, 

the Court need not admit a Demurrer. If the Judge 

admit that for Evidence, which is not, the Party cannot 

demur for that Caufe, but mud tender a Bill of Exceptions. 

The following Form of a Demurrer to Evidence and 

Joinder thereto, may perhaps be found ufefiil at an 

Aflizes. 

" Afterwarde on the Day, and at the Place within 
*' contained, before ^ix Ricbnrtl Adams ^ Knight, one of 
" the Barons of our Lord the King, of his Court of 
*' Exchequer at JVeftminpr^ Sir Richard Afton^ Knight, 
** one of the Jufliccs of our faid Lord the King, afligned 
" to hold Pleas in the Court of our faid Lord the King, 
before the King himfelf, and others their Fellows, 
J u dices of our faid Lord the King, afligned to take 
the Aflizes in and for the City of ^— in the County 
of the fame City, according to the Form of the Statute, 
*' l£c. come as well the within-named Charlts Withers, 
" Efq; as the within-named George IVingfield, Efq; by 
*' their Attorneys within -named. And the Jurors of the 
Jury, whereof Mention is within made ; that is to 
fay R. L. l^c, being called likewife come, and being 
chofen, tried, and fworn to fay the Truth of the 
*' Premiies within contained ; as to the firfl IfTue be- 
tween the Parties within joined, fay, that the faid 
George Wingficld is guilty of the Trefpafs within 
complained of in Manner and Form as the faid Ci^/ir/^j 
Withers hath above complained ; and they afTeis the 
Damages of the faid Charles Withers, by Reafbn there- 
of to fix Pence. And' as to the JiTue laflly within 
joined between the faid Parties, the faid George Wing- 
*' feldititv/s in Evidence to the Jury aforefaid, to prove 
and maintain the IfTue laflly within joined on his Part 
by one Witnefs, That" (fo ftate the Evidence} '* And 
the faid Charles Withers fays, that the aforefaid Matter 
to the Jurors aforefaid, in Form aforefaid ihewn in 
♦* Evidence by the faid George Wingfield, is not fufficient 
** in Law to maintain the faid Ifliie lafUy within joined, 
" on the Part of the faid George Wingfield, and that he 
" the faid Charles Withers to the Matter aforefaid, in 
Form aforefaid fhewxi in Evidence, hath no Neceflity, 
nor is he obliged by the Laws of the Land to anfwer ; 
and this be is ready to verify : Wherefore for Want 
** of fufficient Matter in that Behalf ihewn in Evidence 
" to the Jury afiarefaid, the faid Charles Witi^rs wayn 
*' Judgment, and that the Jury aforefaid may be difchar- 

" ged 
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■ fed from giving any Vpr^id upon the faid IfTue ; and 
' [hat hU Damages by Reafon of the Trefp^s within 

' complained of, may be Adjudged to him, C^f." " And Jowdcr la 

' the faid Gtor^e fVhgJitld, tor that he hath Ihewn in Dtmumr. 

' Evidence 10 the J4ry aforefaid, fufiicient Matter to 

■ maintain (he llTue U^ly within joined, on the Part of 
' the faid GtoTge M^ingfiilJ, ajid which iie is ready ta ve- 
' rify ; and for at much sa the faid ChurUs iVithtri doth 
' not deny, nor in any Manner anfwer the faid Matter, 
' prays Judgment j and thai the faid CharUi Within may 
- be barred Irom having his aforefaid AiUon againft him, 

■ and that the Jury aforefaid may be difcbarged from 
' giving their Verdift upon the irfijc Jaftly j<»aed. l^e, 
' Wherefore let the jury aforefaid l)e difchaifcd by the 
' Court here, by the Aflent of the Partie), mtta giving 
' any Verdifl thereupon*" 



CHAPTER V. 



Of Bills of Exceptions. 

BY Wtftminfttr 2. (13 £. i.) it is enafled, that if 
one impleaded before any of the joftices, alledge an 
tL};ception, praying that the Juftices will allow it, and if 
they will not, if he write the Exception and require the 
Juliices to put their Seals to it, the Jultice^ Ihalt fo do, 
and if one wiH not, another Ihall. And if the King, on 
Complaint made of the Juflices, caufc the Record to 
come before him, and the Exception be not in the Roll, 
on (hewing it written with the Seal of the Jultice, ho 
fhall be commanded at a Day to confefs or deny his Senl, 
andifhecannot deny his Seal, they Ihall proceed to judg* 
and allow, or difaltow the Exception. 

The Bill of Exceptions mail be tendered at the Trial. s«lk (St.. 
The Nature and Reafoning of the Thing re<]uires the 
Exception Ihould be reduced into Writing when taken and 
difallowed, like a fpecial VerdiA or a Demurrer t« Evi- 
dence, 
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denccy not that they need to be drawn up in Form, bat 

the Subflance muft be reduced into Writing while the 

Sir T. Raynu Thing is tranfading. If a Judge allow the Matter to be 

405. Evidence, but not conclufive^ and fo refer it to the J^ry, 

no Bill of Exception will lie ; as if a Man produce the 
Probate of a Will to prove the Devifc of a Term for 
Years, and the Judge leave it to the Jury, but he may 
have an Attaint againft the Jury if they find againit the 
Will. 
Bridgman and A Bill of Exception ought to be upon fome Point of 
Holt. Sh. Law, either in admitting or denying of Evidence, or a 

Challenge, or fome Matter of Law arifing upon Fadt not 
denied, in which either Party is over-ruled by the Court: 
If fuch Bill be tendered and the Exceptions in it are truly 
fbited, then the Judges ought to fet their Seal in Tefli- 
mony that fuch Exceptions were taken at the Trial ; 
but if the Bill contain Matters falfe, or untruly dated, or 
Matters wherein they were not over-ruled, they are not 
obliged to affix the Seal. A Bill of Exceptions is not to 
draw the whole Matter into Examination again, it is only 
for a fingle Point, and the Truth of it can never be 
doubted after the Bill is fealed, for the adverfe Party is 
concluded from averring the contrary, or fupplying an 
Omiffion in it. 
alnft. 426. If the Judges refufe to fign the Bill, the Party grieved 

. \/ ^y ^^^ Denial may have a Writ upon the Statute, com- 

Holt, ^^^^ manding the fame to be Aonc juxta formam fiatuti ; it re- 
cites the Form of an Exception taken and over-ruled, and 
it follows *vohis tracipimui quod Ji it a eft tunc Rgillaijeftra 
apponatis ; and if it be returned quod non ita eft^ an Acti- 
on will lie for a falfe Return, and thereupon the Surmife 
will be tried, and if found to be fo. Damages will be 
given, and upon fuch a Recovery a peremptory Writ 
commanding the fame. 
I Ler. 6S. In Sir H. Vane^% Cafe, (who was indidled for High 

Treafon) the Court refufed to fign a Bill of Exceptions, 
becaufe they faid criminal Cafes were not within the 
Statute, but only Actions between Party and Party. But 
in I Leon, 5. it was allowed in an Indidlment for a Tref- 
pafs, and in i Vent, 366. in an Information in Nature of 
a ^uo IVarrantOm 
Rexv. Inha- A Bill of Exceptions is only to be made Ufe of upon a 
bitants Prefton. Writ of Error, and therefore where a Writ of Error will 
Hjl. E. 9 G. 1. jjjQt lig^ iktrc can be no Bill of Exceptions. 
19 H.?. 24,25. Though ex rigore juris the Party fliall not have Ad- 
'% Lev. 236. vantage of his Bill of Exceptions, but on a Writ of 

Error ; yet where the Action has been brought in the 

Court 
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Court of K. B. that Court, to prevent Delay and Expence, 
' ha; fometimes exaOiined the Matter before Judgment. 

If the Bill of Exceptions be not tscked to the Record, 
it feems neceflary to let oat the whole Record io it in the 
iblloiviog Manner. 

" Be it remembered, that in the Term of the Holy 
" Trinity, in the third Year of the Reign of our Sovc- 
" reign Lord Gterge the 3d. now King of Great Britaiit% 
" and fo forth, came miliam Hkhll by Jami Philip, his 
" Attorney, into the Court of our faid Lord the King of 
" the Bench at Wtfiminfttr, and impleaded John Monty, 
•' Janu, Watfon, and Rubirt BlBci'mort. in 3 certain Plea 
" of Trefpafs, on which the faid Wj/Z/om declared againft 
■' them. That" (fet out the Declaration and other Plcad- 
JigSi) " And thereupon the Ifiue was joined between the 
" faid miliar, and the faid Jchn Msniy, Jamt, Watfin, 
" and Rahert Blackmort; and afterwards, le tuit. At 
" the Sittings of Nifi Prius held at the GuHAhall of the 
" City of Lantitn afbrefaid, in and for the faid City, be- 
" fore the Right Honourable Sir Cbarlei Pratt, Knight, 
" Chief Juftice of our faid Lord the King of the Bench 
" at Weftminfter, Thoma, Llvyd, Efq; being affociated 
" to the faid Chief Juftice, according to the Form of 
" the Statute in fuch Cafe made and provided ; on Wed- 
" nefday the fixth Day of "jalj, in the third Year of the 
" Reign of tiur faid Lord the prefent King, the afbrefaid 
" IITue fo joined between the faid Parties as aforefaid, 
" came to be tried by a Jury of the Ciiy of Landan afbre- 
" faid, for that Furpofe duly impanelled, that is to fay, 
" J. B. and C. D. Sic. .good and lawful Men of the 
" faid City of LandeK ; at which Day came there as well 
" the faid mitiam Hickill, as alfo the i3\AJohnM««ey, 
" Jamtt Watfin, and Knhirt Biarkmtre, by their refpec- 
" tive Attornies aforefaid. And the Jurors of the Jury 
" aforefaid impanelled to try the faid Iffue being called 
" alfo came, and were then and there in due Manner 
" chofen and fworn to try the famelS'iie; and upon the 
" Trial of that IfTue the Counfel learned in the Law 
" for the faid William HtcktU, to maintain and prove 
" the faid Iffttc, on his Part gave in Evidence, That" 
(So fet out the Evidence on Uie Part of the Plaintiff, 
and then fet out the Evidence on the Part of the De- 
fendants, and then proceed as follows] " Whereupon 
*' the faid Counfel ibr the faid Defendants, did tbeii and 
'• there 
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** there infift before the Chief JofHce afbrefidd, on the 
** Behalf of the Defendants aboYC-ntuned, that the ftid 
*' fereral Matters fo produced and given in Evidence on 
** the Part of the faid Defendants as afbrefaid, were foifi- 
*' cient, and ought to be admitted and allowed as decifive 
** Evidence^ to intitle the faid Defendants to the Benefit 
" of the Statute made in the 24th Year of the Reign of 
** his late Majefty King George the Second, intitled. An 
*' Adi for rendering Jumces of the Peace more fafe in the 
** Executions of their Office, and for indemnifying Con- 
** ftables and others, afting in Obedience to their War- 
«' rants : and that therefore the faid Willum Hickdl ought 
<' to be barred of his afbrefaid A£tion, and the (kid De- 
** fendants acquitted thereof, and thereupon the faid De- 
*' fendants, bv their Counfel afbrefaid did then and there 
pray of the faid JnfBce to admit and allow the faid 
Matters and Proof fo produced and given in Evidence 
** for the faid Defendants afbrefaid, to be concluiive 
*' Evidence to intitle the faid Defendants to the Benefit 
*' of the Statute afbrefaid, and to bar the faid WiUitm of 
** his A^ion aforefaid. But to this, the Coanfel learned 
'* in the Law, on Behalf of the faid IF7/W Hkktll 
*' did then and there infifl before the Chief Juflice afbre- 
'* faid, that the Matters and Evidence aforefaid fo pro- 
** duced and proved on the Part of the faid Defendants 
*' as aforefaid, were not fufficient, nor ought to be ad- 
'* mitted or allowed to intitle the faid^ Defendants to the 
** Benefit of the Statute aforefaid; "or to bar the faid 
** William Htckell of his aforefaid Adion, and that nei- 
*' ther the faid Defendants, or any of them, nor the 
" faid Earl of Halifax^ Were or was within the Words 
*' or Meaning of the Statute made in the feventh Year 
'< of the Reign of his late Majef(y King Jamts the firft, 
*' intitled. An AdforEafein pleading againft trouble- 
'* fome and contentious Suits, profecuted againft Jufii- 
*' ces of Peace, Mayors, Conftables, and certain other 
" his Majefly*s Officers, for the lawfol Execntion of 
** their Office, nor of the Statute made in the 21 ft Year 
** of the Reign of the fame late King, intitled. An AA 
'* to enlarge and make perpetuad the Ad made lor Eafe 
** in pleading againft troublefbme and oontentious Suits 
*' protecuted againft Juftices of the Peace, Mayors, Con* 
" ftables, and certain other his Majefly*s Officers, for 
'* the lawful Execution of their Office, made in the 
" feventh Year of his Majefhr's moft haj^y Reign ; nor 
** of the faid Statute made in the :4th Year of the Reign 

€t of 
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** of his iatcMajeftyKing'Gfn^^the Second; noriafta^ 
•' Way intitled to the Benefit of any of thefe Sututef, 
" And theConnfel forthefaid miUam HiekiU tarther 
" inlifted, that tlie Seizoie and Imprironment of the faid 
*' Wiitiam HUitll were not tnadeordone in Obedience to 
" the faid Warr^t, nor have the faid Defiindanta, or any 
" of them in that Behalf, any Authority thereby. And 
" the faid Chief Jultice did then and there declare and 
" deliver his Opinion 10 the Jury afbrefaid ; Thattbefaid 
" feveral Matters fo produced and proved on the Part of 
•' the Defendants were not upon the whole Cafe fufficient 
" to bar the faid tVilliani Hkktil of his afbrefaid Aflion 
" againlt them, and with that Direftion left the fame to 
*• the faid Jury ; and the Jury aforefald then and there 
■' gave their Verdifl for the faid William Hidell, and 
" 300/. Damagei: Whereupon the faid Counfel for the 
" faid Defendanti did then and there, on the Behalf of 
" the faid Defendants, except to the aforefaid Opinion of 
" the faid Chief Juftice, and infifted on the faid feveral 
'■ Matters and Proofs as an abfolutc Bar to the aforefaid 
" Aflion* by Virtue of the laft tnentioued Siataie : And 
" in M Biich M the faid feveral Matters fit i^odaccd and 
" given in Evidence, oa thePait of thefitidDcfendancs, 
<■ and by their Coimfel aforeiaid objeded and inifted on 
'-* as a Bar to the Aflion aforefaidf do not appear by ths 
" Record of the Verdid aforefaid. the faid Counfel iof 
" ihe^ afiiretiiid Defendants did then and shera pfopofe 
" their j£)re& id-Exception to the 0[HaioR of the faij 
" Chief Juftice, and ceqnefled the faid Chief juftice to 
" put his Seal to this Bill of Exception, ooatainine: the 
" laid fevcrail Matters fo prodoced aad given 'xn Evidencfl 
" oa the Part of the fai^ Defendants as aforetaid. accord* 
•■ ing to th£ Farm of ths Statute in fnch Cafe made and 
<■ provided ; and thereupon the afbrefaid Chief Ju^e, 
" St the Re^ei>. of the faid Counfel for the above-named 
" Defendants, did pat his Seal to this Bill of deception, 
" purfuant to the aforefaid Statnte in fuch Cafe made and 
" provided, on the. £xth Day of "July aforefaid, in tho 
" third Year of the Rei^a of his faid prefent Mi^efty." 

The above Precedentu taiten from a Bill of Exceptions, 
which was made ufe of within thefe few Years paft : Bat 
it does not feen neccAuy to Itata the whole Record in the 
Bill, provided tlte Bill be taclted to the Record ; which 
the Sutoie plainly lhew& may be done, by faying, if thi 
Exctpihtts be net in ibt Roll : And there are Precedents to 
warjianc this Mode of Pkocoediftg. 
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The Bill of Exceptions woiiJd then begin as follows : 
«« Which faid Iffue in Form a&irefaid joined between the 
** Parties aforefaid, afterwards, to tvit, at the Sittings, 
** i^c,** (And then furjut the firmer Precedent*) 



CHAPTER VI. 



Of Defefls amendable after Verdift or aided by it- 



Wildare and 
Handy, Tr« 
14 G. a. 
Carth. 506* 

Cr. £.259. 



Cr. Car. 338* 



Nfewcomb v» 
Green, M. 
17 G. 2. 

Salk. 47. 



Cr. J. 67. 



Rex V. Epifc. 
Landaff, H. 
8 G.2. 
ft Str. 1023. 



TH E Rule is to allow Amendments wherever the 
Jadge has an Authority to try the Caufe. As if 
the Nifi Prius Roll differ from the Flea Roll in a Matter 
which does not alter the IfTne, for it is only a Tranfcript 
of it to carry the Iffae of it into the County. But in 
Ejedment, if the Venire be de placito trau/greffionis, omit- 
ting et ejeQiouts firmm^ it is ill, becaufe not in the fame 
Action ; but if the Diftringas or Hab. Corf.\% right, the 
Venire will be null, and the Want of it is aided. So in 
Sci. Ea, againfl an Executor to have Execution of a Judg- 
ment for Damages in Trover, it was moved in Arreft of 
Judgment, that the Venire was in placito deiiti, and a new 
Venire was anJtrarded. The Verdid itfelf may be amended 
by the Memory of the Judge who tried the Caafe. And 
on the Authority of that Cafe in Cro. Car. the Pofiea was 
amended by the Judge's Notes; where the Aflbciate had 
miftaken and entered id. Damage in Covenant, talcing it 
for Debt inilead of entering Damages 274!* So a fpecial 
Verdid may be amended by the Minutes taken by the 
Clerk of Aflize, but nothing can be added to the Minutes 
tho' ever fo flrongly proved, for that would be to fubjed 
the Jury to an Attaint for what was not found by them. 

If an lilue be tendered by the Plaintiff, and the Defen- 
dant join the Similiter by the Plaintiff's Name, or vice 
'ver/a, this fhall be amended, there being a Negative and 
an Affirmative between the Parties. 

It is an eltabliihed Dodrine, that a Verdid will aid a 
Title defedively fet out, but not a defedive Title. As 
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in Trefpafs for taking Dung without ixf\a%Jimum/ii»m or 
(/■/iti quertmii. for that is a plain Dcfcft of Title j but it 
will cure all cheOiniirioas of the Parties in the Allegationt, 
which muft be prefumed to have been given inEvidpnce 
to (he Jury: As in a i^uari Impedit, if a Prefeatatioa 
be not alledgeJ, yet if the Iffue were fuch as to make it 
ne-jeffary for the Plaintiff to prove one, the Want of the 
Allegation will be cured by the Verdift. 

So Surplufage doth not vitiate after a VerdiA, but'if Cr. J. 94. 
it he repugnant to what is before alledged, it is void. As 
in Trover, if the PlaintiiF declare that on' the ^ih of 
March he was poflefled of-Goods, and that after,' vix, ift 
cf March they came to the Defendant's Hands, 

If the Gift of the Defendant's Bar be bad, it will not tr. J. 377. 
be cured by a Verdift found for. him, but the PlatntifF 
Ihall have judgment if theVerdift pafs for him, either 
far the Sadnefs orahe Falfenefs :of the Bar; as if in 
Debt on a Angle Bill the'Dcfiindant plead Payment mth- 
ou[ any Acquittal, and it is fband for him, yet he fhall 
not have Judgmenl, bectuife the Gift of the Flea is bad, 
fince the Obligation is in Force till dilTolved, iBligamiai 
quo ligatum tfi ; but if it had been found for the Plaintiff', 
he ihould have had Judgment. 

Note ; in Fail fnch Plea would at this Day Tie good 
by 4 Anm. c. 16. /. 11. but the Cafe equally ferves for 
lUuftration. 

., A Vcrdia cannot help an immaterial Ifliie, bat will an ^^^^^^ ^^ 
improper or an informal one ; as if Not guilty be pleaded j^oy t6. 
ia Debt, tho' this be an improper Iffue, yet if found for 
the Plaintiff, he (hall have Judgment. So in Affault and ^ 
Battery the Defendant jufti&ed fmd uudirati eafiieai/ii, 
thq Plaintiff replied qiied nen wutdirate cafiigavii , an^fter 
a VerdiA for him had Judgment, though the Traverfe 
was informal, for it ought to have been di injuria fiui 
propria. So in Replevin, where the Defiindant avowed 
for Rent, for that J. being feized in Fee married B. and ^''^' ^^ 
had Ifliie D. and that B. and D. after the Death of A, 
granted the Rent, the Plaintiff traverfed the Seifin of J. 
the Defendant had a Verdifl, and it wds holden good, 
though the IlTue was not fo apt as it might have been, for 
the Seifin of the Grantor was what ought properly to 
have been traverfed. 

But for the better underftanding what Defeds 
are amehdabic after VerdiA, or are aided by it. 
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it will be naceiFary to take a curfory View of the feveral 
Statutes of AmendmeAts and Jeofails, and to note ibme 
of the Determinations tthereupon.' 

By 14 E.' 3. c. 6. No Procefs fhall be annulled or 
diftontinued by the Mifprifion of the Clerk in writing 
one Syllable or Letter too much or too little, but it (hail 
.be amended. 
8 Co. 157, 8. fi^g judges conftrued this Statute fo favourably at to 
extend .tt to a Word ; but not being agreed whether they 
could make thefe Amendments' as well after Judgment as 
before, odcafioned the making the 9 ^. 5. r. 4. and 4 H, 
6. c, 3< by .which fuch Power is given to them as long as 
the Record or Procefs is befofe them^ 

By%Hi6.c. 12. No Jndgmcrtt or Record fii^ll be 
reveried or. annulled for Errbr in any Record^ Pfocdsor 
Warrant of Attorney, origtnatWrlt or jodicidl Patlel, or 
Returny by Razure, intefrlinibg, oi^by. Additicin, Sub- 
fira£lion or Diininution-of Wdi^s, Lenters, Titles^, lit. 
but the Judges in Affirmance of Judgment taoij amerftd all 
th^t which, to ihem feems to bothe Mifpkifion w the Clerk. 
By 8'^6.>. \^. The Judges in any Record? cir Pro- 
cefs before them: by Error or dtherwife, or in Retorss of 
Sheriffs, Coroners, lie. may amend the MifpriAdn of the 
Clerk of the Court, or of theSherifFs, Coroners, their 
Clerk»,\ t)r Other Officer whatfbever, in wiitiog a Syllable 
or Letter too much or too little. 

32 H.'%. c. 30. ena^. That if (i) any Iflue be tiled 

(2) by Okth of 12 ybxn, for the (3) Party, PlaiMiff, 

or Demandant, or f(M' the Party Tenant or Defen^alnt, 

. in any Courts of Record, Jodgmeilt fluUl be gives, aiiy 

(4) mij^leading, Lack of C«our,. inloftcient Pleadingy 

or Jeofsil, any Mifcontiilwiiice^ <^{i) Difcontitttta'nce, 

Of !( 6 ) ttiifconceiving of Pfocefs, tmsjoiniiig of the Mne^ 

Lack of Warrant of Attbrney of the Party ^g«iftf! whom 

(he Iflue iaall be tried, or other Negligedte of the Parties, 

their Coanfellors or Atternies notwithflandrng, ftmf the 

Judgment (hall f(and according to the ( 7 ) VeMi^- With- 

OBt Rererfah 

Ci*. J. 359. <i<' If i<> Replevin the Plaintiff yis'nonAhi ted after' £vi- 

Vide 4 & 5 dence, aiid tht Jury alTefs PafHages for the Av^wanty 

An. cap. i6. j},jg '^ aoTrial within the A^, for it is owly ttk MtfCOre rf 

an Enqueft of OfHce. 
II Co. 8. 2. An liRie upon iVitr/ tiel Rtcord is flbt within^ the hSk. 

3. So an Kfur betwec* the Demandant and Vouchee 
II Co «. 53 pot within the A^. 

4. If 
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^. If as to Part the Defendant jtrin Iffue, but fay no- ibid. 
thing to the Reft, and this rfluc be found for the Plaintiff, 
he fliall have Judgment ; but if pleaded to the Whole, it nardr. 331 
is a bad Plea, and not helped b}r the Statute. 

c. This Statute extends to'DifcDntinnances on the Part 
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daiit ; and to thofe after as well as before Verdift. 

6. Mifconceiving of Procefs within this Aft is, as if a s^^i jj. 
Bijiringai be awarded where It fhauld be a Ha. Cor. But Yelv. 15. 
it is ocherwile if a Fenire (or other Procefs) be awarded to 

a wrong Officer. 

7. If the Judgment be not given npbn the Verdift, it Yd*. iSg. 
is not within the Aft; as in Debt again)! an Heir who 

f 'leads Riem per dcfcint, except zo Acres in t>, upon which 
ffue is joined, and Verdift for the Defendant. If the 
Plaintifi^ take Judgment upon the Confeflion, it may be 
reverted by Reafon of a Di< continuance, 

18 Elix.. r. 14. enafts, that after Verdia Judgment 
thereupon (hall not be reverfed'for Want of Form touch- 
ing lalfe Latin, or Variance from the Regifter or other 
Faults in Form or for Want of any ( 1 ) Writ, original 
Or judicial, or by Reafon of any ( z ) imperfeftor infufli- 
cient Return of any Sheriff or other Officer, or for Want 
of any Warrant of Attorney, or for any Fault in Procefs 
upon or after any Aid, Prayer and Voucher: 

1. An ill Writ in Subftance, or a good Writ which Cr. E. 71*. 
warrants not the Declaration, is not aided by the Statute : 

But the Want of a Bill on the File, which is in Nature 
of an Original, is aided by the Equity of the Aft. 

2. But if there be no Return, or the Writ be iWa*. V<"'- '">•■ 
hre'ue, this is not helped by this Aft, however, it Teems 
remedied by the following Statute. 

21 7a. r. r. 13. enafts that after Verdift, Judgment 
thereupon Ihall not be flayed or reverfed for any Variance 
in Form only between the Ori^nal or Bill, and the De- 
claration, Plaint or Demand, or for Lack of the Aver- 
ment of any Life, fo it be proved they are living ; or bc- 
caufe the Vinirc, Ha. Ccr. or Diftringas was awarded to 
a Wrong Officer upon any infufficieni Suggellion, or for 
mifnaming any of the Juty in Surname or Addition in 
any of the Writs or Returns thereof, fo as they be proved 
to be the fame as wete meant to be returned ; or for that 
there is no Return upon any of the Writs, fo as a Panel 
A a be 
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be returned and annexed thereto ; or for that the Sheriff 
or other Officers Names be not fet to the Return of fuch 
Writ, fo as it appears by Proof that the Writ was return-- 
ed by him ; or for that the Plaintiff in Ejedlment or other 
pcrfonal Adion being under Age appeared by Attorney : 
if a Vcrdift pafs for him. 
Brown And There were but 24 returned upon the Panel annexed 

JohnftcD. C. to the Venire Facias^ but there were 48 upon the Ha. Cor, 
B. Tr. II G. a. upQi, vvhich the Defendant made no Defence; and upon 
Motion the Verdid was fet aiide without Cods, the Court 
faying that the 21 Jac. i. means only the formal Words 
upon the, Writ, for there muH be a Panel annexed to the 
Heturn. 
I Vent. 100* 16 £fif 1^ C^^. 2. f. 8. (which was called by Juflice 

T^ifden^ the Omnipotent Adt) enads, that after Vcrdidl 
Judgment thereupon ftiall not be ftayed or reverfed for 
Want of Form, or Pledges returned upon the Original, 
or for Want of Pledges upon any Bill or Declaration, or 
for Want of a Profert of any Deed, or of Letters tefta- 
mentary or of Adminillration, or for the Omiffion of a;/ it 
armis, or contra facem^ or for or by Reafon of the miftaking 
of the Chriilian or Surname of either Party, Sums, Day, 
Month, or Year, in any Bill, Declaration and Pleading, 
being right in any Writ, Plaint, Roll or Record prece- 
ding, or in the fame to which the PlaintiiF might have 
demurred, and fhewed the fame for Caufe, or for Want of 
hoc par at us eft 'verificaret or hoc far^tus' eft 'verificare per 
Recordum^ or for that there is no right Venue^ fo as a Trial 
was by a Jury of the proper County where the Adlion is 
laid, or for Want of a mt/ericordia or capiatur^ or becaufe 
one is entered for the other ; and that all fuch OmifEons, 
Variances, and Defers, and other Matters of like Nature, 
not being againll the Right of the Matter of the Suit, or 
whereby the lifue or the Trial are altered, (hall be a- 
mended, where fuch Judgments are or fhall be removed 
by Writ of Error, 
i Saond. 747, In an Adion fgr Words the Plaintiff declared, that 
the Defendant faid cpud London, that he had flolen Plate 
at Oxford, the Defendant j unified that he did ileal Plate 
at Oxford, per quod he ipoke the Words at London ; the 
Plaintiff replied de Injuria fua propria', and upon Iffue tried 
in Loudon, obtained a Verdid ; and though it was allowed, 
that the only Point in IlTue was, whether the Felony were 
committed, which was triable at Oxford, yet it was hd- 
den to be aided by this A£t, and the.Plaintiff' had Judg- 
ment. 

Note; 
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Note; An afliial Amendment is never made apon Str> loii. 
this Aa, but the Benefit of the AS is attained by the 
Court's Dvet'Iooking the Exception. 

+ W. ; Ann. c. 16. enafts. That no Judgment by Con- 
feffioo. ttfc. or upon any Writ of Enquiry of Damages 
executed thereon, Ihall be ftayed or reverfed for any Im- 
perfeftion. Matter or Thing whatfoever, which would 
.have been cured by any of the Statutes of Jeofail, in 
Cafe of a Verdift, fo as there be an Original Writ or 
Bill, and Warrant of Attorney duly filed according to 
the Law, as ia now afed. 

Note I The foregoing Statutes are conArued not to ex- Ktt v. lUaUu 
tend to criminal Proceedings, on Accou.nt of the Wiwds p»ft. 1734, 
<■ Plaintiff and Defendant" made ufeof in them, fint 
by 9 Aa. c. BO. it is enafted. That all the Statutes of 
Jeofail {hall be extended to all Writs of Mandamui and 
Informations in Nature of a ^0 WarrtiKta, 

5 G. I. c. 13. After the Claufe of Amendment of 
Writs of Error, fays that where any Verdift hath been* 
or Ihall be given in any Aftion, Suit, Bill, Plaint or 
Demand. &c. The Judgment thereupon (hall not be 
flayed or reverfed for any Defeil or Fault either in Form 
or Subftance, in any Bill, Writ, Original or Judicial, 
or for any Variance in fuch Writs from the Declaration 
or other Pioceedingt. 
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Of New Trials. 

WE have feen in the liril Chapter of this Book 
how the Jury are to demean ihemfelvcs during 
the Time of the Trial, and in their Confultations after 
they are withdrawn from the Bar. However, as it often 
happens, that the VerdiA which chey give is not fadi- 
fa^ry, it is worth etiqutring for what Caufes a Verdifi 
may be fet afide, and a new Trial granted. 
\ It is a general Rule, that you fhall not move for a new 
Trial, after you liave' moved in Arrcft of Judgment. * ^^^ **7' 
Aa 2 * However, 
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However, this Rule extends only to fuch Cafes where the 
Party has Knowledge of the Fad at the Time of moving 
in Arreft of J udgment, therefore a new Trial was grant-^ 
ed after fuch a Motion on Affidavits of two of the Jury, 
that they drew Lots for their Vcrdidt. 

An Information was exhibited againft three> and a 
Verdift againfl all three ; and a new Trial granted as to 
Fern-y becaufe he had not fufficient Notice giv«n him» 
and this fpecial Caufe entered upon the Record, and 
Judgment was againft the other two. Yet the Autho- 
rity of this Cafe may well be doubted, for where there 
were feveral Defendants, and the Verdidt as to (bme was 
againfl Evidence, yet the Court would not grant a new 
Trial, for they faid the Verdid mufl fland or »ll in toto. 

So wh^re one Iffue out of four was againft Evidence, 
the Court granted a new Trial, not only as to that Ifiiie, 
(for that they faid cannot be) but for the Whole. 

But then. The IfTue found againfl Evidence moil be 
a material one ; for if out of three Ifliies two were found 
againfl Evidence, yet if the material Ifltie in the Caufe 
be agreeable to Evidence, the Court will not grant a new 
Trial. 

As the granting of a new Trial {s abfolutely in the 
Breafl of the Court, they will often govern their Difcre- 
tion by collateral Matters ; and therefore will not grant 
a new Trial in hard Adlions, fuch as Cafe for negligent- 
ly keeping his Fire ; nor where the Equity of the Caofe 
is on the other Side. 

In an Adlion fbr a Libel, the Jury found a Verdid 
for the Defendant, which the Judge reported to be againfl 
Evidence, but faid he fhould have been fatisfied witk 
Haifa Crown Damages ; whereupon the Court of iT, B* 
refufed to grant a new Trial, fayin? it was no Matter of 
Contrail, no fpecial Damages laid or proved, but only 
a vindidive Adion, and Courts of Juflice are not to af« 
fill the PafTions of Mankind. 

In an IfTue out of Chancery, upon a Motion for a new 
Trial, becaufe the Defendant had produced Evidence by 
Surprife, which the Plaintiff if prepared coald have an<^ 
fwered ; one main Reafon fbr denying the Motion was, 
that the PkintifF fuffered a Verdid to be given^ when 
he might have been nonfuited, which I mention at t 
Caution in Cafes of the like Kind. 

New Trials are often granted fbr the Miibehavioor of 
the Jury, . as if they cafl Lots for their Verdift ; or if 
any of them declare, that the Plaintiff or Defendant fhall 
not have a Verdid, let him produce what Evidence he 

wiU. 
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will. So if they eat at his Expence fer whom they give 
theVerdia, i^c. 

The Court will not grant a new Trial, becaufe theDe, W.lkeiaiiJ 
fendant came unprepared, even though h be in a Matier Scott, H. ij 
which it was impollible for him toforeiee, Ex. gr. Where a *' 
Witncfs was prodaced to prove a Fafl committed at Can- 
terhary, who could be proved at the Time to be at another 
Place. 

In Aflions founded upon Torts, the Jury are 'h* ft** M„iitani «. 
Judges of the Damages, and therefore in fuch Cafes the Mlddltcon, Vr. 
Court will not grant a new Trial on Atxount of the Da-> 19 c 1. 
mages being trifling or exceffive. But in Anions founded 
upon €ontraA, and where Debt would He, (and before 
Slade's Cafe would have been brought) the Coart will en- 
quire into the Circumftances of the Cafe, and relieve if 
they fee Reafon. 

Upon a Motion for a new Trial, the Way is to grant 
a Kule to fhew Caufe, and then the puifne Judge of thfi 
Court fpeaks to the Judge who tried tlie Caufe, (if it be 
not one of the fame Court) and obtains a Report from 
him of the Trial, and alfo a Signification of what his 
Sentiments are ii^n it. If the Judge declare himfelf 
fatisfied with the Verdifl, it hath been ufual not to grant 
a new Trial on Account of its being a Verdift againft 
Evidence. On the other Hand, ifhe declare himfelf 
dilTatisfied with the Verdift, it is. pretty much of Courfe 
to grant it. But in a Cafe where the Judge only reported Rci v. PhlUipii 
Evidence, without declaring himfelf to be fatisfied or 13 G. i< 
diffatisfied with the Verdia, the Court of K. B. wers 
under a Difficulty how to behave; hpwevM they feenj^d 
inclined to hear it fpoken .to; but through their In t^rpfri 
fition the Parties agreed to abide by the DetenmiiBtioq 
of the Pointof Law, 

A new Trial may alfa be moved for on Account of the- 
Mifdireftion Of the Judge in a Matter of Law, or for hir 
admitting or refufmg Evidence contrary to Law. 

So the Want of due Notice is a prtwer 'Ground for »s^, j^g. 
Motion for a Aew Trial ; but the Defendant is ptecludtdi 
if he appear at the Allizes and make Defence. 

Note; That in giving Notice of Ttial according to B>t»«^F«ttfi. 
the Difiance of' Place, the Milei. mufi be by RepoDMicifi '^> "«^ >T1V 
andnot Admeofareracnt, '. - .- !l 

Though the ufual Method is to grwt a t>ew Trilljnp>« 

on Payment of Cofts^ where .it is d Ver4iA agaiafr 

A a.) - firidcaiM} 
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Eddie and Ltjrd Evidence ; yet under particular Circumftances it may be 
«. E. 1. Comp. granted without Cofts» as where an Adtion was broaght 
Tr. 1 G.J. Burr. ^^ ^^ gjUg ^f Exchange payable to A. B. or Order ^ one 
of them being indorfed to the PlaintifFj^ the other to J. S. 
without adding •r Order, and by him indorfed to the 
Plaintiff*, wherefore the Jury found for the PlaintiF, on 
the firfl BilU &nd for the Defendant on the feeond ; ap- 
prehending that by the Ufage of Merchants^ it was not 
iffignable by y. S, without the Words or Order. On 
Motion a new Trial was granted without Coils, becaufe 
the Plaintiff (if the Verdidl were to Aand) would be en- 
titled to Coils. 
MoBtneflbn ^ material Witncfs for the Defendant concealed him- 

Randk, H. 20 ^^^^ ^^ the Plaintiff 's Houfe, to avoid being iervcd with 
Q, 2. a Subpcena, by which Mean the Plaintiff obtained a 

Vcrdift, but the Court fet it aiide without Coils, it be- 
ing unrcafonable for the Plaintiff to carry the Caufe down 
to Trial, when ihe knew the Defendant could not make a 
Defence. 



CHAPTER VIII. 
Of Ceils. 

THE Statute of Ghucefier, 6 Ed, t.c.i. is tbe firil 
Statute in Relation to Coils ; by which in an Affize, 
&r. 'Damages uponthe Infuiiciency of the Diffeizor are 
given againil him that is found Tenant, and Damages are 
given in a Writ of Mort d^Jnce^or, Aiel, i^c. reciting, 
that whereas Before that time, Damages were not taxed 
but to the Value 6f th* Iffucs of the Land, it is provided 
the Demandant may recover the Coils of his Writ againil 
.J } :. the Tenant, 't>ogethir with his Damages, and that this 
Ad ihallhold Place in all Cafes where the Painty is to re- 
cover Da^nages. 
»lail.2S$. ■" Where a Man before, or by this A^ did not recover 
.5^ 01 • "'--Damages, thpiigK iimple, double, ortreblci aregivenby 
a fubfequent A61, the Plaintiff (hall recover no Coils; 
38 ill .^uare imfedif ;' Deeies tantkm : So in an A6tion Upon 
^ E\ $. r. 14. of Ingroffers : But in all Cafes where Da- 
mages were recovered before^ oy by this A61, the Plaintiff 
ihaU recover his Cofts alfo. 

This 
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This wa? the Original of Cofts A iarrminte ; but ai 
there arefeveral Statutes fince made, I fball conMer them 
in Order. 

Firft, where the riaintiff fliall hai'e no more Cofts than 
Damages. 

By 43 £/. f. 6. If upon AAions pcrfonal, not being 
for any Title' or Intereft of Lands, nor concerning the 
Freehold or Inheritance of any Lands, nor for any Battery, 
it Ihall be certified by the Judge before whom it ihall be 
tried, that the Debt or Damages, to be recovered therein 
do not amount to 4.0J. the Plaintiff Ihall have no more 
Cofts than Damages. 

By 3 1 ya. I . I*. 16. If the Damages be under ^^.ot. in 
Aftions on Slander, the Plaintiff ftiall have no more Cofts 
than Damages. 

fly 22 i^ 23 Cnr. 2. f. 9. In all Aftions of Trefpafs, 
AfTauli, and Battery, andotherperfonal Aftions, wherein ^ 
the Judge at the Trial fliall not certify that an AfTault and 
Battery was fufficiently proved, or that the Freehold or ' 

Title of the Land was chiefly in Queilion, if the Jury 
find Damages under 40J. the Plaintiff ihall recover no 
more Coils than Damages. ^ ; 

Declaration was, that the Defendant made an AiTauIt Himraa v. Ad- 
en the Plaintiff, and then and there pulhed him downonilieidTr.a? 
(he Ground, thefaid Ground being covered with Water, C.i. K.B. 
and thereby wetting and fpoiling his Coat, whereby he 
became fick and weak. See. after Verdia for the Plaintiff -.■ . . .' 

for loj. there being no Certificate, the Court on Motion ■ ■ ■ 
heldthePlaintiffnotentitledtofullCoib, for tliewetting ■ ■ 

of the Cloaths is not a diftinft Thing from the Affanlt; 
but is laid as a Confequence of it; it is an Injury arifing 
from the original Caufe of Adion. 

Note ( on Writs of Inquiry in Cafes within this Statu te,'^'"'''""*' ^'■'*- 
the Plaintiff ihall have full Cofts, though he da not re- E»«C.^B. Tr, 
cover fo much as 40/. Damages. '■* 

From the wording this Statute of 21^23 Car. a. It'Siik.je8, 
has beenholden to extend to no other petfonaV AAiott' 
than fuch as relate to the Freehold, or Things fixed *o w j, ji 
the Freehold, /. e. only to fuch Caf^s where the Freehold jr. 1 0, i. 
may by Prefnmptioh come in Queilion. Therefore in: 
Trover or Trefpals A ioitit afytrtatit, of tioods not fixed' 
to the Freehold, the Plaintiff Ihall haVe hit filll Cofti.' 
So in Trefpafs ^ari Claii/imi. /regit, arid impounding 
his Cattle, bec-aufe the Impoundiiig i» a perfonal Injgry^ 
but then the Defendant muK ba tbuiid gailty of the lAi 
poundingi 

But where an ASion of Trefpart-witli.bfDaglit fti- bredt-'HItU v. Rtma 
ing and entering the Plaintiff's Clofe, and cutting d^wn, ^ *• ^'^- 3* 
A a 4 lopping, *' 
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lopping, and (pbiiing Trees there growing ; and the 
Plaintiff recovered a Verdidl and Two Pence Damages ; 
it was holden he was intitled to no more Coils than Da- 
mages. 
Birch V. DaiFey, So in Trefpafs W breaking and entering a Houfe, 
C.B.Tr.3G. I. breaking down the Window Shutters^ and breaking to 

Pieces and fpoiling the Bolt belonging to the Windqmr 
Shutters ; the Plaintiff obtained a Verdid, and one Shil- 
ling Damages, and held he was intitled to no more Cofts. 
Applcton againft So in Trefpafs for breaking and entering a Dwelling 
Smith. Houfe and making a great Noife there, and continuing 

K, B« Hil. 1 there until the Plaintiff and another Peribn were compel- 
^* led to give and did give their Note for 6/. the Plaiiuiff is 

intitled to no more Cofts than Damages. 
4 Mod. 378. Where the Caufe originally began in an inferior Court, 

and was removed into K* B. or C B, the Plaintiff ihall 

have his full Cofts, though the Damages under 4Qj« and 

no Certificate. 

I Raym. 76, There needs no Certificate where it appears by the 

Pleading that the Intereft of the Land, is in Queflion, 

Richards tfff^ as where a View is granted. So in Affault and Battery, 

6Gri?cTB. ^^ ^^ Defendant juftify, for that admits the Battery. But 

if the Defendant juftify, and thereupon the Plaintiff make 

a new Affignment, to which the Defendant pleads the 

General Iffue^ the Plaintiff will have no more Coils than 

£)amages without a Certificate. 

Cockcrill V. Al- The IJefcndant juilified for a Way, the Plaintiff replied 

lanfoo, K. B. extra warn, and the Defendant pleaded Not guilty, and 

Tr. 12. G. 3. it was hplden that the Plaintiff fhould have no more Cofts 

than Damages unlefs the Judge certified: For the Title 

does not neceffarily come in Queftion on that Iffue, 

Note ; Judges have differed as to their Notions of giv- 
ing thefe Certificates; many having thought themfelvcs 
* ' ' . abound by the Verdi^; others thinking the Statute meant 
' • ' to leave it to their Difcretion on the whole Circumftances 
. ^. , of the Cafe: And this fe^nis to be now the prevailing 
Opiniont as.otherwife the Statute would b^ intirely ufe- 
Icfe. 
. " ;^ By 8 y 9 ^- f . 1 1 . i« Trefpafs, if it (haU be certified 
l^ the Judge, that iit was wilful and malicious, the Plaii>- 
tiff (hall have hit foil Cofts^ although the Verdia fliall 

he for left than 4P/.1 

^ Secondly, C/.aw^ding Defendants their Cofts. 
, By-23'^,Sw r. 15. In Trefpaf& upon 5 ^. 2. Debt or 
Covenant upoo jiny Specialty 4Dn Cpntra£k, Detinee, Ac- 
count charging as Bailiff or Receiver, Cafe, or upon any 
"^ . .- / :.:iSl|l^«M f^ 'Kay Offcoceor Wrong iauncdiately done to 

1 ...a-, uia:. : : . , the 
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the Plaintiff, if the Plaiatiff be r;Oi>ruited after Appear- 
ance of the Defendant, or any Verdifl agaiaS htm, the 
Defendant (hall have his Colts. 

This Statute does not extend to an Aftion for an Efcape, 1 Leon. 9, 
nor to an Aftion upon 8 fi. 6. for a forcible Entry, nor 3 i^a- 9»- 
to An Aaion upon i ti t Pi. i^ M. for an unlawful Im- 
pouuding of a Diftrefs, nor to an Aflion for Perjury upOD > Brownl, 6(, 
the Statute nf 5 El- nor to an Afiize, nor to an, Aaion "' 
given by a fubfequent Statute, 

By 4 Jat. I. t. 3. If any Peripn eommehce any Ac- 
tion of Trefpafs, or oiher Aflion wherein the Plaintiff 
might have Coils, and after Appearance of the Defen- 
dant become uonfuitcd, ,or any Verdid pafs agamft him, 
the Defendant Ihall have his CoAs. . 

In an Aftion on 9 G. i . , By the Party grieved (whofe Greetham «. 
Barns were burnt) againft the Hundred ; the Court held """''• "' 
that the Defendants were intiiled to Colts on this Statute: y^^Q '. * 
They having obtained a Vcrdia. '* '" 

By the8&9/r. J,,-, II. in Trefpafs, Affault, felfe 
Imprifonment, or EjeAment againlt leveral, if any one 
or more be acquitted tjyVerdift, every Peribn lb ac- 
' quitted (hall recover his ^oila, nnlefs tlie Judge Iball im- 
mediately after Trial in open Court certiiy upon Record, 
that, there was a realbnable.iSround for making fuch Per* 
fon a Defendant, 

This-Staiute extends onlj^ to Trefpafs iii aarmis, andpihbonaHrf 
not toTrcipaJson the.Cafe, uor to Replevin. Cook, H. 8 O. 

1. Togtefn 

Thirdly, CoKs in Wafte, Tithe, Sri. Fa. Prohibition.^' hu"""* 

By the 8 y 9 IV. .^, In all Adions of Wafle, Debt 1 6. 3,' 
for not fetting out Tithe, where the tingle Value found 
by the Jury does not px^ecd twenty Nobles ; and in a Sci. 
Fa. and Sntts upon Prq^ibit^n, the FlainiilF fhall recover 
his Colts ; and if the PJainiift' be nonfuited or difcontihue, 
or a Verdift pafs a,g%iqlt him, the Defeud^t ihaU recover 
lus Cofts. I 

Note ; Coiti in Prohibition Diall be (axed &om tlia y^wit tndt^ 

Suggeflion, fo as to take in the Cofts of the Motion.-n aei, Hil. itv- ~' 

The Statute extends only to Cafes after Plea pleaded or 't C. B. '. '": 
Demurrer joined, but if there be Judgment hy Default, ^''^' ^'j'^*:' 
and, the Plaintiff ' have Damages on a Writ of Enquiry ^w M^^. ■ 
for the Contempt in proceeding after the Prohibition deli- 1. oBt 
vered, which isconfeffcdbytheDefault,'hewilIbeeutitled 
to Cofte at Common, Law. Howe,vcr. as this Part of the 
Declaration is no more than Form,- Cofis ^e allowed only 
from the Time of the Rdl« of a Protiibition. » 

Fourth, who areintitled to, or exempt from Cofts. 

I. Execu- 
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1 . Executors or Adminiflrators. 

Harru v. Hen- An Exccator or Admimftrator pays Cofts in all Cafes 
nah, Tr. 8dc where he is Defendant. So when he is Defendant, and 
9 G. 2. K. B. Judgment is given for him, he (hall have his Coils : Bat 
Kd^'^Kil ^^^" ^^ " Plaintiff, he fhall pay no Cofb ; however this 
12 G. iI'b. R. ™"^ ^^ underftood to be when he is onder a Neccffity of 

i/ami'ig himfelf Execator, or Adminiftrator, for if he were 

under no fuch Neceffity, he (hall pay Cofls. 
Str.S?!. ^^ Execator pays Cofb for not going on to Trial ; bat 

not on Judgment as in Cafe of Nonfuit. 
Harris «. Jones, And where the Plaintiff declared fingly as Executor, 
Mich. 4 G. 3. and on the Defendant's pleading other Executors named 
®' ^* ¥rith him, moved the Court for Leave to difcontinue 

without paying Cofb, the Court refufed it ; for he ought 

to have Known his own Title. 

2. Officers. 

By 7 Jac. f. 5. If Cafe, Trefpafs, Battery, or falfc Im- 
prifonment (hall be brought agatnft any Juftice of Peace, 
Mayor, Bailiff, Conllable, ^r. concerning any Thing by 
them done by Virtue of their Office, they may plead the 
General Iffuc, ^c, and if the Vcrdid (hall pafs with the 
Defendant, or the Plaintiff (hall be honfuit'ed, or fuffer 
any Difcontinuance thereof, the Defendant (hall have his 
double Cofts allowed by the Judge before whom the Mat- 
ter is tried. 
Sir Th. This Aft has been confbned to extend to Under She- 

Raym. 34.^ tWs, and Deputy Conftables, though they are nor parti- 
cularly mentioned. 

Note; The 21 Jae, i. c, 12. extends thia Aft to 

Church. Wardens and Overfeers of the* Poor. 

a Vent. 4 c. '^^^ Officer muft get a Certificate from the Judge, that 

the AdHbn was brought againft him for fomething done in 

the Execution of his Office, in order to intitle himfeif to 

doable Cofb. 

_ -jjfli V. ' ^" Trefpafs for taking a Gun, the Plaintiff difcontinued 

teartin, £• with Leave of the Court, and upon Motion for a Direc- 

jyjji. • tion to the Mailer to Tax doable Cods, upon producing 

an Affidavit that the Aftion was brought againft him for 
What he did in the Execution of his Office as Juftice of 
Peace, a Rule was granted accordingly, the Court faying 
that where there was a Verdift for the Defendant, and 
no Certificate from the Judge, (or afler a Nonfuit) a Sug- 
eeftion on the Roll was proper, but that it was not necef- 
fary in the prefeift Cafe ; (or where thtere is a Difcontinu- 
ance with Leave of the Court, it is always upon Payment 
of Coftf ; and therefore here it muft be upon Payment of 
double Cofts. .J*..:: 

• 3. In- 
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3. Informers. 4. Party grieved. 

A common Informer can in no Cafe rfcover Cofts, ex-Catdi.xjc. 
cepi eJlfTf.U\y given by the Statute ; but in an Action on Sslk. 106. ' 
a Stafnte by the Party grieved for a certain Penalty, the 
PlainriiF ihall recover Cofts within the Statute of Ghuctf. 
tir, whkh gives Coftj in all Cafes where the Party is to 

recover Damages But where the Duty is i"«rtain, j,^^,^^' ^ 

aa to recover treble Damages as upon the Statute of Wafte, ' '* ' 
or on ^- EJ. 6. tor not fetting out of Tithe, there the- 
Plaintiff fliall not hnve any Cofts. 

Ncrtej' Where tSe' Penalty is given toa crmmcn In-j,, „ c. i, 
former, ■ though the Party grieveJ happen to bring the Ac- c. B. 
tiorf, he mull bring it as a common Informer, and Ihall 
not have Colls. . . 

By 5 »^. W M. r. n. All Parties indifted, profecoting 
z Certiorari to remove Sn Indiftment or Prefentment of 
Trefpafs or Mifdemeanor before Trial had from the Ge- 
neral' or Quarter Sefiiout, fliall before the Alfowanci 
thereof 'find two fafiicient Manucaptors, who Ihall enter 
into Recognizance befort oneor two Juftices of the Coun- 
ty or Place in the Sum of ao/, with Condition to appear 
and plead, atid to procure the Ilfue to be tried atthe next : . 

A^zcF, and fuch Recognizance (ha)l be Certified iilto the 
Court of K. B. and the Name of the Profecotor (if he be 
the Party grieved or injured, or fome public Officer) to 
be indorieaon tlie Backof tbelndidlment, returned ; and 
if the Defendant bo convlfted, the Court of K. B. (hall 
give reafonable Cofts to the Profecutor, if he be the'Par- 
ty grieved or injured, or bea Jufticeof the Peace, May- 
or, BaiHiT, l^c. who (hall profecnte on Account of any 
Fail that concerned- him as an Officer to profecuti; or 

A Party injured within the Meaning of this Aft ftinft j^^ ^^ J^J_ ^^ 
be fuch a «ne as has receivedfoma rea) Injury, and there- clecoa,' Mi'c, : 
fore where the Defendant vim pfofecuted for an Attempt G. 2. ■ - j 
to burn the Houfc of y. S. and for that Purpole fclliciting 1 

M. to affilt her, it was hidden that the Profecutors (who j 

were M. and G. next Door Neighbours to y.S.) were ^ 

not intttled to Cofls, »fid it was ftid neither would % S. "J 

if he hadprofecuted. .^fe 

4, Defendants in Informations. ' '^t 

By iSSi. f. 5. (which is made perpetual by 17 El. e. •;* 

10.) if any Informeror Plaintiff upon aPcnal Statute Ihall •.. ■''' 
willingly delay his Suit, or difcontinueor be nonfuitci, or 
have a Verdi £t againft him, or Judgment at Law, he i str. iioj. 
Hiall pay the Defendant his Cofii. 

This 
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Salk. 3o« This Statute extends only to common InformerSft who 

are to have the Benefit of the Penalty » and not where 
■ the Penalty or Part of it is given to the Party grieved, 
ft Leon. xi6i, N.B, Profecutors ^tam are looked upon as common 

Salk. 30., Informers. 

Itaynv There is a Provifb that it {hall not extend to any Of- 

^^jj]| ficers who are ufed to exhibit Informations, but it maft 

appear upon Record, elfe the Court will take him to be a 

common Informer^ and will not admit Affidavits to the 

contrary. 

By 4W5 ^. ^ M.c. 18. The Informer is to enter 
into a Recognizance of 20/. to profecute the Information, 
and abide by fuch Orders as the Court fhall dire& ; and 
if the Profecutor do notj^ within one Year after IfToe join- 
ed, procure the fame to be tried> or if upon fuch Trial a 
Verdid pafs for the Defendant, or in Cafe of a ifM pro- 
fequi^ t)ie Court of K* B^ is autlv>rized to award the De- 
fendant his Coils, unlefs the Judge before whom fuch In- 
formation fhall be tried, fhall at th^ Trial ip open Court 
certify- upon Record, that there was a reafonable Caufe^ 
for e;thibiting fuch Information, 
S^lk. 194^ If there be feveral Defendants, A>me of which are ae- 

quitted and others fisund guilty, none of them fhall hav^ 
Cofb, for till 8 ^ 9 /f^. 3. f. 1 1; the Plaintiff never paid 
CoHs in any Adion if but one pefendant were found guilty, 
and the 4 V c W.i^ Af. cannot be intended to make 
Profecutors otherwife liable tha^n as PlaintifFa were ia oth^r 
Adtons. 

Fifthly, Coils in Traverfe*. 

The Statute of Gleucefttr extends only to give Cofis in 
Anions, real, perfonal, and mixed, therefore Traverfes 
Str* io69« of Inquifitiohs are not within it. And Note ; 9, NoSanter 
n not 2iXi A^on but a Traverfe. 
Sixthly, Coils were doubled. 

Where damages were before recoverable, and are by 
any Statute increafed to double or treble the Value.; 
Cofts alfo as P.arc€l of the Damages fhall likewife be 
doubled Or trebled. ; . 

But where a Statute gives Damages dquble or treble, 

where no Damages were formerly re(;overablej no Coils 

ihall be allowed. ... 

Seventhly 4 How to be afJefTed whete Pleadings double^ 

J^- By i| j^ J Ann* c. 16.. Any Defisndani or PlaintifiF in 

Replevin may, with Leave of the Courts plead ass many 

feversd 
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feveral Matters as be Ihall think necefTary for his Def!!nce» 
Provided that if any fuch Matter Iball upon Demurrer 
joined be judged infufficient, Cofts fliall be given at the 
Difcretion of the Court ; or if a Verdift fhall be found 
upon any fflue in the faid Caufe for the PhintitF or De- 
fendant, Cofts (hall alfo be given in like Manner, unlefs 
the Judge who tried the faid IfTue Ihal] certify, that the 
faid Defendant or Plaintiff in Replevin had a probable 
Caufe to plead fuch Matter. 

In Trefpifs the Defendant pleaded three different Jufti- 
fications to three different Counts, and on IfTue joined had 
a Verdict for him on two, and againft him on the third. 
On Motion this was holden not to be a Cafe within this 
Afl, and the Plaintiff entitled at Common Law to Cofts 
on the whole Declaration. ' 

In Trefpafa the Defendant pleaded Not guilty and fe- 
veral Jufttficationa ; upon the Trial the Plaintiff not 
proving his PolTeflioa in the Lotui in aae, the Defendant 
had a Verdia, and byDireSion of Deni/n J. the Ver- 
dift was entered upon the general Iffue only j upon which 
there was a Motion for a Fenift de Nairn. But the Court 
refufed the Motion, faying the Verdift was compleat, and 
determined the Caufe, that the Plaintiff was not entitled 
to Damages, though they faid the Plaintiff might have 
infifled to have a Verdift entered on the other IITues, for 
the fake of CoHs which he would be entitled to, unlefs 
the Judge certified, that the Defendant had probable 
Caufe to plead fuch Plea. 

Eighthly, Where a fpedat Jury. 

By 2^ G. 2. The Party»who moves for the fpecial Jury 
Ihall pay the whole Bxpence ouaftoned thereby, and in 
the Taxation of Cofb be allowed no more than if it had 
been a common Jury ; unlefs the Judge certHy that it was 
a Caufe proper to be tried by a fpecial Jury, and the 
fpecial Jury Ihall have only what the Judge allows, not 
exceeding one Guinea. 

As there are fome Cafes relating to Cofts which could 
not be taken Notice of under the foregoing Heads, it will 
not be improper to infert them together in this Place. 

One Defendant gave a general Releafe to the Plaintiff 
after the Cofts of Nonfuit taxed, and upon Motion he' 
was ordered to pay the other Defendants their Shares. 

Each Deientlant is anfwerable for^ the whole Cofts 

Therefore in an Ejeftment againft feveral, where th 

Defendants defended feverally ; at the AHizes one con 

fcffed and had a Verdift agaiuA him, the others did no 

coofefs ; 
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y/rt IntfoduSlion to the Law^ &?r. 

confeG ; the Court upon Application faid the Officer 
mull tax the fame Cofbi againft all the Defendants. If 
after the PiaintifF has had Satisfadion againfl one, he 
ihouid take it againil another, fuch Defendant may apply 
to the Court. 

Cofts upon feigned Iflues abide the Event of the Ver- 
didl in like Manner as if it were an adverfary Suit. 

In crofs Adiions of AfTault each Party being nonfuited^ 
S. had his Cods taxed at 9/. i oj. and P. his at 1 3/. i o/* 
whereupon he moved to be at Liberty to dedudl the 9/. 
loj. out of the 13/. \os. paid by him into the Sheriff's 
Hands ; Rule to (hew Caufe, but the Defendant not con- 
fentingy the Court faid they could not do it. 

So in an Adion of Trefpafs againd four, three were 
acquitted, and Motion on their Behalf that their Cofis 
might be dedudled out of what the fourth Defendant was 
to pay upon an Affidavit that the PiaintifF was a travelling 
Jew, ^c, denied. But where Roberts had brought an 
A6lion againil Biggs and others, and Biggs had brought a 
crofs Adion againft Roberts, the Court of C. B. ordered 
that upon Biggs acknowledging Satisfaction for on 

the Record in the Caufe in which he was Plaintiff*, the 
Plaintiff in the other Caufe in which he {Biggs) and others 
were Defendants, fhould be rellrained from taking out 
Execution. 

So where^ a Plaintiff being nonfuited, the Defendant 
took out a Fi. Fa. and levied Part of the Coils, and at the 
fame Time took out a Ca. Sa. for the Reft, and took the 
Plaintiff in Execution » which being irregular, the Court 
fet it aiide with Cofts ; the Defendant moved that the 
Proceedings againft him on Account of thefe Cofts ihouid 
be ftayed upon his .entering up SatisfaCUon upon the 
Judgment obtained by him for the Sum at which the Cofts 
for the Irregularity were taxed, and upon ihewing Caufe 
the Rule was made abfolute. 

Motion for Judgment as in Cafe of a Nonfuit, and that 
the Mafter fliould tax the Cofts for not going on to Trial 
at the fame Time, refufed, for the Cofts in £e two Cafes 
ought not to be blended, being founded upon different 
Rights : But if on fhewing Caufe againft the Judgment of 
Nonfuit, the Court give the Plaintiff further Time, it is 
always on paying the Cofts for not going on to Trial, 
unlefs there were a Countermand in Time. 
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Abatement. 

DEATH of LeiTor in Ejeament is no 
Abatement, Page 98 

Never Tenant to the Freehold, muft be 
pleaded in Abatement, 116 

Covenant joint, and Anions agalnfi one, 
mu(l be pleaded in Abatement} but if 
Action brought by one only, the Defen- 
dant may demur, 158 
Where a Suit (hall abate, or not, by Death 
of any of the Parties pending the Writ, 

312 
Promife joint, and Aftion againft one, this 
muft be pleaded in Abatement $ 151 158 
See Tenants in Common. 

Abuttals. 

When to be proved, and what Evidence 
fufBcient, 89 

Account. 

Againft vrhom it lies, 117 

What the Declaration muft alledge. Ibid, 
What Evidence on the Plea of Ne unques 

Reeeiveff ibid* 

What Judgment in this A^on, Ibid. 

Cafe will lie againft a Bailiff on an exprefs 

Promife to accpunt, 147 

Adlions. 

What they are, 2 

Local or Tranfitory, 5, 10, 23, 46,. 64, 

261, 170, 178, 19s 

Joint or feveral, 5, 152, 157, 158, 

188, 189, 202 

Where Cafe or Trefpafs the proper Re- 
medy, 79 

What Actions given by Sutute, fee Hue 
and Cry, Tithes, Trade, Penal Sututes. 

Where the Time of commencing an A^on 
may or muft be proved, and how, 17, 

»37» 138, H*?! >49> »50 
What (hall be faid to be a Commencement^ 

Adminiftration. 

By whom to be granted, 141 

What is Evidence of its being granted, 246 

See Executor* 

Admittance. 

Set Copyhold. 



Adultery. 

Adion for it, Pdge %S 

Will not lie if done with the Huibtnd*8 

Privity, 27 

Marriage muft be proved, K/a. 

What will be Evidence in this Adion, Ibid. 
Where the Confeftion of the Defendant or 

the Plaintiff's Wife is Evidence, ^ Ibid. 
What is proper Evidence in Mitigation or 

Aggravation of Damages, lUd. 

Limitation of A^ion, aS 

Advowfbn. 

Where one Living is void by the Acceptance 

of another, 124 

Whether void by Inftitution orlndu^oa, 

md. 

Where the Inftitution does not mention of 
whofe Prefenution, Parol Evidence and 
Reputation is good, 125 

Affidavit. 

Voluntary, one, good Evidence againft the 
Party, 23S 

Muft be proved to be fworn, and a Copv is 
not Evidence, ilid. 

How Affidavit made in a Caufe may be 
proved, IMd. 

When Evidence againft Strangers, 241 

Agent. 

Where A^on lies againft him for Money 
received for his Principal, 133 

Agreement. 

See AlTumpflt, Contra^ 
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Ambiguity. 

Helped by Averment, or no^ 
What is. 

Amendment. 

See Jeofails and Verdift. 

Amends. 

See Tender. 

Amercement* 

Debt for it, 167 

Antient Demefne. 



How tried. 
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Aiifwer 
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Anfwer in Chancery. 

See Chancery. 

Appeal. 

Ab Indidment or Proceedings on it, is no 
EYidence on ail Appeal, Psge 245 

Apprenticeship. 

Adioo for following a Trade without fer^- 
ing oney where ic lies, 191, 193 

Arrears. 

Of Rent, to whom they belong, J3S 

Arreil. 

What makes onoy 62 

When void, 63 

If Officer muft ihew his Warrant, Ibid. 

Aflault and Battery. 

Afiaultwhat^ 15 

Battery what, ^ 16 

What Defendant may give in Evidence, 

UU. 
Matters of Excufe may be given in Evi- 
dence, 17 
What Defendant muft plead, i?* iS 

}uftification, 17 to 21 

ttftification by Wife in Defence of her 
Hufband, 18 

Son Aflault, 18, 19 

Former Recovery a good Plea to an A€tion 
for fubfequent Damages, ig, 20 

How to reply, 18, 19 

New Aflignmeat, 17 

For or againft Huiband or Wife, 18, 20, 2 r 
MThere Felony may be given in Evidence to 
fopport tht A^on, 2 1 

Damages, joint or feveral, 20 

Increafe of Damages, 21 

iitation of Anions, 22 



Aflignecs of Bankrupt. 

See Bankrupt, Trover. 
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Affets. 



What are, 140 

^hat is Evidence of, 140, 141, 1449 145 

How the Defendant may difcharge himfelf, 

140, 144 
What is a Confeflion of, 141, 142, 275 
Plea of ntil AJfets ultra j 142 

Afietimay be proved any where, 140, 175 
Plea of Rien per Defcrnt, 175, 176 

What are AfTets by Defcent in the Hands of 
the Heir, 175, 259 



Affize. 



Writs of. 



Page 120 



Affigi 



iignee. 

By what Covenants bound, and for how 

long Time, 159, 160 

Of what Covenants he may take Advan- 
tage,- I6ul» 



Aflumpfit, 

The feveral Sorts, 128 

For what a fpecial AJfumpJit lies, 145 

146, 153 
On a fpecial Affumfjit^ the Declaration 
muft be proved as laid, 145, 147 

Where Demand neceflary before Adion 
brought, and how to be alledged in the 
Declaration, 151 

How the Proof muft agree with the Decla- 
ration, 129, 136, 145, 147 
Where Declaration is on a fpecial Agree- 
ment, and likewife on general Indehvtatui 
Agnmpfit^ Plaindff may recover, thoagh 
fpecial Agreement not proved, 140 
On a promiilbry Note, 272 to 278 
Where a Note may be given in Evidence, 137 
On a Bill of Exchange, 269 to 278 
Lies for Money lent to Game with, 274 
Not Guilty, noPlea> 152 
What Evidence where feveral Counts, 1 37 
It muft agree ^th fome Count, 129 
Where general Indeb'ttatus Affmmpft lies, 
129, 139, 140, 154, 168 
Where not, 153 
Againft a SheriiF, 131 
For a Legacy, Ihld* 
For Money paid by Compulfion, 132 
For Money received or paid under a void 
Authority, 133 
Where it will or will not lie for Money re- 
ceived under Pretence of Ri^^ Ihtd* 
By whom the A^on ihall be brought, 133 

134 

Where AJfumpJit or Trover proper, 72* 1 32 

Muft (hew for what Caufe the Debt became 

due, 128 

Where a Hufrand is, or is not liable to his 

Wife^s Contrads, 134, 135, 136 

. Where benefited by them, 136 

Injimul Ccmputajfet with the Defendant^ 

Wife, where good Evidence, 129 

On I/trnul Compmtaffet Jury may ghre Part 

of the Sum laid only. Ibid, 

So in all other Cafes, 1 56 

There muft be a Promife, either exprefs or 

implied, to maintain this Adion, 129 

Where die Law impHes a Promife or not, 

129, 130, 167, 168 

Lies on an Award made in Pvrfuance of a 

private A€t of Parliament for indofing 

«Lands, 129 

Will 
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Will not lie on Articles to account, aliter 
on Promlfe to Account, Page 131 

Where there is a joint Debt, 1 5* 

Againll an Executor or Adminiftrator, 140 
When PUne Adminiftravlt admiu the Debt, 

Ibid. 

What is Evidence of Aflets, Ibid, 

Where Executor may give in Evidence Debts 

paid« Ibid, 

Where he may retain, 141 

Where he may give Evidence of Debts of 

a higher Nature, or mufl: plead them, 

and how. Ibid, 

When a volHntat^ CurteTy is a Confidera- 

tion, or not, 145, 146 

What is a Confideration, 147 

The Difference between a Confideration exe- 

cuted and executory, 146 

Of illegal Confideration s, 131, 132^ 146 

Where the Plaintiff muft (hew Performance 

of the Confideration or not, 146, 147 

If two Confiderations alledged, and one 

idle, it is fufficient to prove the other. 

Ibid. 
Mutual Promifes, 146, 147 

When Performance Is neceffary to be fhewn, 
it muft be pleaded with a Venue, 146 
Where Notice muft be given of the Per- 
formance of the Confideration^ 148 
For Ron t, 138 
Demands in different Rights cannot be 
joined, 138, 139 
Where it lies for or againft a Merchant or 
Factor, on th£ Contract of the Fador, 

When brought for Money received ad cotU' 
putandunty what neceffary to prove, 14S 

Statute of Frauds and Cafes thereon, 179 

Where that Statute has altered the Manner 
of pleading, Ibid, 

Limitation of Action, 748 

Non AJfumpfit infra fex Annas j 14"8 

149, 150 

Need not prove the Confideration on this 
Plea, 148 

A3io non a crevit infra fex Ar.nos 1 50, 151 

Adlion againft feverai, and promife within 
fix Years by one. Q^ if fufficient, 149 

Where an Executor fhall not be tied down 
to fix Years, 1 50 

What Evidence is fufficient to prove a Pro- 
mife within fix Years, or to talfe the Cafe 
out of the Sutute, 148, 149, 1 50, 1 5 1 

If the Plaintiff reply a Latitat, he muft 
ihew it continued, 151 

Plaintiff cannot give a Latitat in Evidence, 

Ibid. 

Whjt is the general Iffue, 1 5 1— '2 
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What may be given In Evidence on It, ' 

Page 152, id 

Whatnot, i^%, 155 

Adlion for Meat found for Defendant, and 

Evidence of Meat found for his Wife, 

good, ] 36 

Evidence of a Promife to the Executor, not 

good where it is laid to be made to the 

Teftator, 150 

For what it lies agalnft an Infant, 154, 155 

By an Infant on mutual Promifes, 1 5 c 

Plea o( Tender, Ibid. 

How a Promife may be difcharged, 1 52 

Where brought by one, when the Promife 

was made to another, 133, 134 

For Ufe and Occupation, 138, 139 

Nil habifit in Tenemchtis, no good Pl6a, 

Ibid. 

Attachment* 

For proceeding after Prohibition, 218 

For difobeying a Mandamus agalnft whom 

granted, 20 K 

^ Attaint. 

There muft be no other Evidence given on it 
than what was given to the firft Jury^ 222 

Attorney, 

Where neceffary to prove his Authority^ 
when a Leafe is made by him, 177 

Bringing Anions for Fees, 145 

Conveyancing Bufinefs not within the Sta- 
' tute, Ibidm 

Letter of Attorney to receive Money is re- 
voked by bringing an Action, 15^ 

Attornment. 

Where prefumed, !249 

Authority. 

Money paid on a void Authority may be 
recovered back, 13I 

Where it need not be produced though ft 
Leafe made under it, .177 

Averia Carucae. 

See Diftrefs. 

Averment. 

What to be proved, 167 

Where it is no Part of the Contraft^ not 

neceffary to maintain the Action, it need 

not be proved,' Ibidm 

Avoidance. 

See Advo^A*fon. 

Avowry. 

See Replevin. 



Awari. 
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Award. 

AHumpfit lies on an Award made andcr a 
private Ad of Parliamenty Page 1Z9 
Sfe a/fo Debt and Bond. 

B. 

Bailiff. 

Not anAirerable for Goods at all Events, 
Where the being Bailiff is Traverfable^ 55 

Bailment. 

Different Sorts of it, 72 

When an Adlonlies againft a Bailee, Ihid, 

Bankrupts. 

Who niay become fo, 39 

Statutes relating to, 38 

Conftrudionof the Statutes, 38 to 44 

Mutual Debts to be fet off, 181 

What is an A&, of Bankruptcy, 39 

Bankrupt cannot prove it himfelf, 40 

Bankrupt cannot prove Property in himfelf 
unlefs he releaie firft, 43 

Trover by Affignee, fee Trover, 
Where Proof of Bankruptcy in the Plaintiff 
ihali nonfult him, i c 3 

What muft be proved in an A£^ion by tne 
Affignees, 37 

Of proving the A/fignment, 41 

Proof of the Coramiffion, Ibid, 

Who is a good petitioning Creditor^ 41, 18 1 
What is Proof of Property in the Bank- 
rupt, 4a 
Where he may or may not prefer one Cre. 
ditor to others, 36, 37 
What Conveyances by him are fraudulent, 

4>^^ Bankrupt being in Poffeflion of Lands, no 

F. Proof of Title within %j Ja. i. Ibid. 

Of what Goods Poffcffion is Title, Ibid, 

Of what not. Ibid, 

Banks, 

Of Navigable Rivers, are common, 90 

Bar. 

1 

Where Judgment againfl one is fo to an 
A^ion againft another, 49 

Bargain and Sale. 

Inrolled, when Copy of it good Evidence, 

Baron and Feme. 

Adionsby^or againft them, 22, 51 

Where they may join in Adlion, ao, 21 



He may indorfe a Note payable to ttc 

Feme, ^^g^^ll 

When Declaration to be ff^ damnum i^6. 

rum, 7 

How Trover, Trefpafs, or Detinue laid 

againft him, 22, 51 

When a Ca, Sa, to be againft the Wife 

only, 22 

When for an Injury Part to the Baron and 

Part to the Feme, abated as to Baron, and 

Judgment for the Reft, 20 

Feme may juftiiy Battery in Defence of her 

Hu/band, ig 

When Baron liable or not to her Contracts, 

When benefitted by her Cofitrafb, 156 
When a Delivery to the Wife is a Deliver)' 

to the Huftiand, Ibid, 

Difcontinuance by the Huflsand of her 

Land, loo, 101 

Difcontinuance by the Wife of his Land, 

101 
Wife*s Confeftiop . no Evidence againft the 

Hufband, ^ 136 

When a former Marriage to be pleaded or 

given in Evidence, 2 1 

Replevin by them, 53 

Detinu:: by them, c© 

Againft them, 51 

Where Witneffes for or againft each other, 

286, 287 

Barratry. 

Cannot give Evidence of particular Fafts 
without giving previous Notice, 296 

Barren Latnd. 

Whatisfuch, 291 

Baftardy. 

What is Evidence of Legitimacy or not, 

III, 112 

Of Length of Pregnancy after Hufband*s 

Death, , ,4 

Of the Plea of ne unjites accouple, 118 

Marriage according to Church Ceremonies, 

28 

Baftard eigne\ii% Privilege, hm 

See further. Legitimacy, Marriage. 

Battery. 

Ste Affaolt. 

Behaviour. 

See CharaSer. ' 

Benefice. • 

See Advowfoo. 

BlU 



INDEX. 



Bill in Chancery. 

See Chancery. 

Bill of Exceptions. 

When proper, and how to be made, 

Page 315, 316 
The Form of it, 317 

Bill of Exchange. 

What is fo, 269, 270 

When a Difchargc ©f a precedent Debt, 

Days of Grace, 271 

Protcft, Jl>id 

When to be made, li^uL 

Acceptance, 270 

Acceptance of one Partner binds the others, 

Jbid. 
What mufl be proved in an AAion a gain ft 

the Acceptor, Hid, 

When the Drawer is difcharged, 271 

What to be done if the Bill is loft. Ibid. 
Indorfement cannot be for Part only. Ibid. 
Where the Indorfement is different from 

what is declared on, 275 

Reafonablc Time for the Indorfee to keep 

the Bill, 273 to 278 

Difference when payable to Order or Bearer^ 

173 to 277 
Where payable at Ufance, Declaratiop muft 

fliewwhat the Ufance is, 269 

What to be proved ia an A^Ion againft an 

Indorfor, 277 

Parol Acceptance of an Inland Bill good, 

272 
Wher^ accepted for tiie Honour of the 

Drawee, muft not be protefted to charge 

the Acceptor, 271 

When to give JJotlce to the Drawer if not 



accepted, 



Ibid. 



Bill payable (o jl Man's Order is payable to 

himfeif, 273 

Proteft need not be ihewn in Declaration on 

an Inland BiU of Exchange, but muft on 

a foreign Bill, 278 

If any Damage accrue for want of Proteft, 

who fhall bear it. Ibid. 

A bare Indorfement transfers no Property, 

275, 278 
Bill muft be produced on Writ of Inquiry, 

278 
Defendant may fhevy it was given on an 
illegal Confideration, 278 

See alfo. PronjiiTQiy Notesi# 

Bond. 

Difference becwee» fingU Bonds and Bon^c 

with Conditions, 168 



To perform an Award, Page 162 

Where fome Conditions good and fome bad, 

171, 17a 

For Performance of Coveoants* A6i\on% on 
them, 161, 163 

How to aflign the Breach, 163 

Razure, Alterations, or tearing off the Seal, 

17a 

What (hall excufe from performing the Con*- 
dition, r64, 165 

Cannot be avoided by faying It was made on 
Condition, unlefs'the Condition be ihewn 
in Writing, 173 

The Defendant cannot aver the Conditipn 
to be different fiom what is expreffed in 
Writing, Ibid. 

But may ihew an illegal Confideratlon if 
coniiftent with the Condition, Ibid* 

Extinguifhes a former Contrail, 155 

When Variance between the Bond produced^, 
and the Bond declared u^on ihall be fa- 
tal, 169, 170 

Breach. 

Where it muft be ijiewn in Debt on Boad« 

162, 163 

If Collateral Matter be pleaded, a Breacl^ 

need not be fhewn in the Rtplicatioiv iq 

any Cafe, but on Boiid to perform, an 

Award, 1 62 

Where the Breach is fufficiefiitly alledged» 

162, i6s 

The Difference of affignlng » Breacbc Ir 

Debtor Bond and in Covenant^ 163, 164 

Where feveral Breaches m^y be fUIigned, 

163 

Bull. 

See Tithes. 



By-Law. 



What good,^ 

What is Proof of it. 






c. 

Carrier, 

Who Is, 70 

Where liable, . 70, 71 

Trover againft him, 36 

What muft be proved in fuch AASoti« 44 
Cafe on Coftom againft him, 70^ 71 

By whom the Adion muft be brqnghty 3$ 
What muft be proved in this A^Kon, 73k 
May> be brought againft Mafter or Serranty 

7Q 

Mafter or Servant may bring Affim£fi fot 

Caniage, JkkU 

AAion 
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Afticn for rtfufing to carry, Page 70 1 

If I fend a Servant with the Goods the 

Carrier is not li;ibley Wid. 

Nothing fhall excufe him but the Aft of 

God or the King's Enemies, Ihid, 

Cafe. 

Where Cafe or Trefpafs the proper Remedy, 

26, 79 
Where either will do, 79 

Where Cafe of Trover proper, 78 

The Aft done muft be illicit to fupport it, 

For Injuries ariiing from Negligence or 

Folly, 2 5 

Who may be a Witnefs in fuch Aftion, Hid, 

For Adultery, fee Adultery. 

For Deceit, fee Deceit. 

For taking infufficicnt Pledges, 60, 61 

For difturbing to diilrain, JHd, 

For refcuing a Perfon, 62 

For rcdcui ng a Didrefs, 6 1 

For a falfe Return to a Mandamus, 64, 

202, 203 
Lies agalnft » Judge for a falfe Return, 
where he refufes to feal a Bill of Excep- 
tions, 316 
For an Efcape, 64, 65 
Contraft declared upon muft be proved, 

■i45» H7 
For Misbehaviour in an Office, 64 to 70 

In a Tnift or Duty, 69 to 74 

Againft a returning Officer for denying a 

Poll, or refu/ing to take a Vote; 64 

Againit a Joftice of Peace for not examin* 

ifig a Servant who has been robbed, 64, 

186 
For Negligence, Ignorance, or Mifbehavi- 

ourinaTrade, 73 

Where an Aftion lies on a Cuftom to keep 

a Bull or Boar, and by whom, Jhid, 

Does not lie where the Law lays no Duty, 74 
For confequential Damages, Uid, 

For not indofi^g, Uid, 

For negligently keeping Fire, Uid, 

For diverting a Water Courfe, 7 c 

For obflrufting a Way, Jhid. 

For darkening >yindow8, Uid. 

Doei not lie for fetting up a new School, 
, .., Uid. 

For erefting a Ferry, 76 

for Diftuxbiance in common. Ibid, 

Whatt^edarationfufficientfor it, Jhid, 
What Evidence, Uid, 

]f or Diilurbance in a Church Seat, JHdm 
Xn Naturcof aConfpiracy, ' 13, 14 

For ^rdurbing in an Office, 76 

For keeping^a Dog ufed to bite, 77 

For digging's Pit, />;ri^M/, &Q. ihid. 



For fhooting off a Gun, per ^od PlaintifPit 
Decoy was damaged, P<^g^ 79 

Adhere the fpecial Damage is the Ground of 
the Aftion, what may be given in Evi- 
dence on the general lifue, 7$ 

For Ufe and Occupation, 139 

For pt-oceeding after Prohibition, 21 Si 

Challenge. 

To the Array, or Poll, 305, 306, 307 

Chancery. 

Where the Bill and other Proceedings there 
are Evidence, 234, 235 

How proved, 235, 236, 238 

The Anfwer muft be taken altogether, 237 
Where the Anfwer is Evidence for the De- 
fendant j 2S5 
The Anfwer of a Guardian or Truftee, is 
no Evidence againft an Infant cr Cefiuy 
que Truftt 237 
If the Plaintiff read Part of an Anfwer, he 
makes the Whole E^ndence, and the De- 
fendant may infift on having it read; 
unlefs where the Plaintiff reads' it only to 
prove a Witnefs not competent, and not 
to prove the Iflue, 238 
How the Anfwer muft be proved on an In- 
diftment for Perjury, 239 
DepoAtions, where Evidence, 229, 239 
When between different Parties, 239, 240 
In Cafes of Tolls and Cuftom s,' or where 
Hearfay or Reputation is Evidence, the 
Depofitions are fo, though between diffe- 
rent Parties, 239 
Where admitted as Evidence in Chancery 
between different Parties in other Cafes,' 

340 
Depofitions before an Anfwer put in not 

Evidence unlefs the Party is in Contempt^ 

240 

Examinations de bene ejfe are not Evidence 
without an Order ot the Court of Chan- 
cery, 240" 

Ancient DepoHtions may be read without 
proving the Bill and Anfwer, Ibid, 

Where they arc Evidence after the Bill If 
difmiffed, 241 

Where Depofitions in one Caufe were read iiT 
another in Chancery, Ibid, 

Decree good Evidence between the fame Par- 
ties, 243, 244 



ChapL 



ain. 

Retainer as fuch how proved, - 124, 125 

Charadler. 

When put in liTue, and what may be given 
ia Evidence, 29 c, 496 

Charter. 
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Charter, 

Pperatlon of a new Charter, Page i t2, x 1 3 
"What is Evidence of an Acceptance of it, 

Surrender of an old one. Ibid* 

Chattel. 

^oflcffion a Colour of Title, ^ 30 

Church Seat. 

A£^ion for Dlfturbance, 76, 220 

Ufage to repair, if to be proved, 76, 219 
Proceedings in Spiritual Court, Ibid* 



Command. 



When traverfable. 



55 



Common 



pf Variance between the Prefcription. and 
Evidence, 59, 60, 75 

If Common for a certain Number of Cattle, 
need not fay Levant and Ccuchant, 59 
A£ticn for Difturbance in, 75 

For what Difturbance it lies, IJrid, 

How to declare and what to prove. Ibid, 

Condition. 

Grantee cannot take Advantage of it before 

Notice, 1 60 

What Conditions are within 32 if. 8. 

x6o, 161 
Not performed unlefs the Meaning of the 

Parties complied with. Ibid, 

Where Performance excufed, and by what, 

164, 165 
Negative Covenant cannot be a Condition 

precedent, 165 

Where fome of the Conditions are good, 

and others bad, 172 

Cannot avoid a Bond by ihewing it was 

made on Condition, uniefs the Condition 

be /hewn in Writing, 173 

Cannot aver the Condition to be different 

from what is expfe0cd in Writing, Iftid^ 
But may ihew an illegal Condition or Cpnfi- 

deration, if conHftent with the Condition 

exprcfled in Writing, Ibid, 

May plead a Condition to determine an 

Eftate for Years without Deed, 251 

Confeffion. 

How given in Evidence, 236 

Confirmation. 

Where Accepunce of. Rent it of a Leafe, 

96 

Confideration. 

See AiTumpfit. 



Cpnfpiracy^. 

On Cafe in Nature of it, one only mvg b^ 
found Guilty, Page 14 

.Conftable. 

Adion againft him, how reftraincdy 23 

24, 45,' 8 J 

Contradt. 

Whch complete, .. • 36> 5^* S« 

Conveyances,; 

See Fraudulent. 
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Where Ejedment.may \^ brought £Dr a 
Forfeiture, and what to be proved, 107 

Ejedment may be brought by a Btflmp.t^ 
a "Forfeiture committed during .thti .Va- 
cancy of the See, • . . .' JtH* 

Till Admittance ai Surrenderee, the Sur- 
renderor remains feifed, and if he iHe, 
his Heir may bring Ejettment, - 10^ 

For what Purpofes it is or is not in the Heir 
keforc Admittance, JM. 

Admittance of Tenant for Life is Admit- 
tance of him in Remainder, Ibid, 

Not within the Statute of fraiidvleat Cda- 
veyances> Ihid^ 

Within Statute 32 H. 8. of Conditions, 

161 

Cprporation. 

where, and who may remove Members of 

it, ; . %os 

In what Manner, - 208,-409 

when a Summons is tfeceffary to remove, 

fto8L 
For what Caufe they may remove Mefflben|| 

206, A07, 2o8 
What a good Refignation, . • %Wf^ 

Where to cledt, ao8 

See Mandamus, Quo Warranto, Charter* 

Cofts. 

Where no more than Daxnages, lo, il, 32$ 

Where in Replevin, .■ . tj 

Defendant in Replevin muft pay them foK 

not going on to Trial, - 61 

If LeiTor of Plaintiff in Fje^bnent die, 

cannot proceed ' without giving Secaritjr 

for Cofts, . 98 

Where Cofts in Dower, SI7 

In Aaion on 5 EJix, Plaintiff ihall = pay 

Cofta, though he would not be entitled to 

then if herecovered, ' >94 

Where Plaintiff a common Informer ihall 

give SetuHty far Cofts, 19^*: ^97 
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On traverfin^ tiie Returfi to a Mandamusy 

Page 203 
In juo Tfarranttf* 2 1 1 

Whete Plaintiff it entitled to Cbfts or not, 

328 
Where Judge certifies Trefpafi to be mali- 
■ cious, full-Cofts, 3-30 

Where E)efendant fliall have Cods, Ibid, 
\Vhere feveral Defendants^ and one acquit- 
ted, 331 
Where Cofts in Wade, Titihes> fi'u fa. or 
Prohibition, lh\d. 
Where Executor payt Cofts or not, 331 

332 

Where and what Officers Defendant /hall 

have Colts, 332 

In A^ioa» by Informers or Party grieved, 

333 
Where Ptoiecotior intitled to Cofts on an 

IndiAiaeat, Ibid, 

Where Defendants in Informations, or 

■ AdUbns on penal Statutes, are intitled 

•0 Coftit l^d. 

Where not, 334 

No Cofb on Traveries of Inquifitions, Ibid, 
Wliere doubled, Ibid. 

How aiflefied vdiere Pleadings are double, 

334» 335 
Where there is a fpccial Jury, 335 

One Defendant gave the Plaintiff a general 

Releaie,. after. Cofls of Nonfuit taxed, 

end he was obliged to pay the other De> 

fendant's Shares, lb'id% 

£ach Defendant i's anfwerable for the Whole, 

Ibid, 

Plethtiff Ihall have but on Satisfa^ion, and 

' If he take it twice, the Court will relieve, 

336 
Ceils on feigned Iffue, Ibid, 

Cofb of one Suit, where deduced out of 

' Cofts of another. Ibid, 

Ce^ in Judgment as in C^e of Nonfuit, 

or for not going on to Trial, Ihid* 

CeAs in falfe Inspriibnment, 24 

Courts. 

Deterttunatioa of one Conxt having compe- 
tent Jurifdi^ion is condufive in all others, 

Bttt the Matter muft be determined nt di- 

' reSiOf 244> 245 

Sentence of Eccleflaftical Court, where a 

Marriage is in Queflion, 113, 244 

Sentence of a Council of Wat, conelufive 

- ha SB' Adioft of Affault and Battery, 

-i. I I 1 ■ 344, 19 

9(Qitence of foreign Adaiirfdty CaiUrt^ con- 

' demning a Ship tt* Ewgiyh PReperty,.con* 

du^M.in an Adthm.ci»AP«bbcy 0^ Af- 

ftirence, 19, 244 



A Convi&ion in a Court of criminal Jurlfi* 

didion is conelufive Evidence of the Fad 

in a Court of civil Jurifdidion, Page iac 

Aiiter in Cafe of an Acquittal, Ibia, 

RoUb of a Court Baron good Evidence, 247 

See aljo Chancery and Records. 

Covenant. 

What Words make one, 156, 157 

What not. Ibid, 

By what Deed, 257, 15S 

When it amounts to a Releafe, 157 

Bond to perform them, 162, 163 

When it extends to a Leafe of Goods, 157 

Joint or feveral, 157, 158 

Where joint and feveral, though the Words 

are only joint. Ibid', 

Dcfeafance to one is fo to ail, 157 

For what the Aflion li^es, 156, 157,161 

By whom to be brought, 157, 15^, i6r 

By or agauift an Executor, 1 58, r59 

Covenant real, 155 

When it defcends to the Keir, Ikid, 

Executor fliall bring an A€Hon for a Breach 

in the Tcftator's Lift-time, though the 

Covenant is with the Teftator and his 

Heirs, Ibid, 

When it extends to an Afiignee, ^ 59 

How long he is liable, IbuL 

Who may be charged as Affignee, Ibid, 

When Grantee of Reverfion may take Ad-p 

vantage of it, 160 

Grantee may bring the AdHon where the 

Covenant is made, or where the Land lies, 

160, )6i 
How to be conflrued, 1 6 1 

Covenant for quiet Enjoyment, how con- 
ftrued, Ibid, 

What Covenants within 52 H, %, t6o, 161 
When repealed by a fubfequent AJSi of Par- 
liament, 161 
When void becaufe the Principal is, 1 62 
Leffee mufl pay Rent, though the Premifes 
are burnt down, 166 
\ What is a Breach, and hov» far neceflary to 
fet it forth in an A^ion, 161 to 166 
' Where it furviveo, \^% 
Where two Things are to be done, one by 
each Party, aed there is not mutual Re- 
medy, the Plaintiff muft ihew Perform- 
ance on his Part, 165 
But where there is mtitual Remedy, one muft 
perform, though the other does not. Ibid* 
What is a fufhcient Performance, and how 
to plead it, 164, 165, 166 
What'raay be pleaded in Bar, lh\d» 
For Non-payment of Rent, what may be 
pleaded, 165, 166 
Where fome good* end otlirrs bed, 172 

How 



INDEX. 



How to plead, ^c^ when one Joint-Covc- 
nantec fues or is fued, Page 1 57, 1 58 

Tenants in Common muft join, 1 58 

Releafe of -all Demands does not teleafe a 
Covenant before broken, 1 66 

Entry into Part, does not fufpend Covenant 
to repair, 165 

Covin. 

Where it may be given in Evidence, or not, 

257 

Criminal Converfation. 

See Adultery. 

Cuftom. 

See Prefcription. 

Cuftoms. 

See Seizures, Cafe. 
— 

Damages. 

Joint or feveral, 15, 20, 94, 95 

Increafe of, by the Court, 2 1 

What Evidence in Aggravation of Damages, 

7, 10, 27, 89 
Writ of Inquiry of, ' 20 

What Evidence in Mitigation, 5, 9, 27^ 

59> 153 
Special Damages not given in Evidence un - 

lefs laid, 6, 7, 21 

Where Damages in Dower, 116, 117 

Where and what Damages in Square Impe- 

dit, 123, 125 

What recoverable in Debt, 1 78 

If the Plaintiff have once recovered, he 

cannot afterwards bring another A^ion 

for fubfequent fpedal Damages, 7, j 9 



Day. 



Only Form in a Declaration, 33, 65, 86, 

209 

Death. 

What is Evidence of, 947, 249 

Debt. 

For what it lies, 167, 168 

In the Debet and Detinet, or Detinet only, 

168, 169, 177 

What Plaintiff muft fliew in Deht for AmeV- 

ciament, 1 67 

Defendant may traverfe the Prefentmeift, 

On Bond, how Breaches afligoed, 162 

On an Award Bond, 163 



Difference where brought on a fii^le Boed, 
or a Bond with Condition, Page 168 
For Money payable by Inftallmenta, Hidm 
On a Policy of Infurance, 167 

By or againift an Executot, 169 

Againfl an Heir, 169, 175 

What may be given in Evidence by him on 
Riens per dejcenty 175 

Againft a Sheriff for Money levied, 167, 

16S 

This is not within the Statute x>f Ldfloita- 

tions, 168 

On Judgment fuggefting a Devaftavhf when 

it will lie, and wiiere to be fcoroiight^ i6b 

178 
Where it lies on Statute, and by whom to 
be brought, J 68, 195, 196 

What the proper Plea, 169, 170, 171 

What Evidence of a Devsftavitf and at 
what Time, 1^ 

Where Payment may be pleaded, i6x 

Where given in Evidence, and what it Evi- 
dence on it, 173, 174 
How the Declaration muft be proved, 17 1 
What fhall be faid to be a Variance between 
the Contradt or Bond declared on, and 
that proved, 169 to 173 
On non efi FaElumy what Proof is neceffarjr 
by the Plaintiff, 171 
What Defendant may give in Evidence, 

170, 171, 172 
To avoid a Bond by ihewiing it was made on 
a Condition, the Condition muft be ihcwn 
in Writing, 173 

Where Prefumption of Payment not good 
on JqI'vU ad Diem, 174 

Set-off, 178 to 181 

When a Remittitur may be entered for Part, 
and Judgment for the Reft, 7 1 

Where a VerdiA may be againft one Defen- 
dant only, 188, 189 
Extinguiihment of a Debt, i8x 

Deceit. 

For what the Adlon lies, 30 

Adion on the Cafe, in Nature of, JhUl* 
What Plaintiff muft prove, 30> 3' 

Deed. 

R azure. Interlineation, or tearing off the 
Seal, 171, 172, 267 

Where Profert neceffary, 249 to a^ 

When not, 250 

How Deeds given in Evidence, 250, 254, 

267, a68 
Where Deed need not be fhewn in pleading» 

250, 251, 25* 
Void or voidable, i 77 

Cafe will noDlie where there is a Deed, ▼ 57 

ExemplificatioA 
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Ekemplification of Deeds not Evidence, 

Page 127 

Where loroUment is Evidence, 229, 

255, 256 

Where a Copy, AbftraCt, or parol Evidence 
of the Contents good, 254,294 

Deed to lead the Ufes of a Fine or Reco- 
very read without Proof of its being exe- 
cuted, 25 c 

Where the Counterpart is Evidence, Jb'uf, 

VThere a Deed from its Antiquity may be 
given in Evidence without Proof of Exe- 
cmtioD, Ihid» 

Where a Deed may be given in Evidence, 
though the Seal be torn off, 267, 268 

Deedi muft be ftamped, 269 

Defeafance. 

When It muft be made, 157, 158 

To one, is a Defeafance to all, Ibid» 

Where one Deed Hiall be taken to be a 

I>efeafance to another. Ibid. 

De Injuria fua propria. 

When De InjuriS fua pr9j>ria abfjue tali 
Caufa a good Replication, 19 

Delivery. 

What alters the Property, 3 $, 36 

May be from one Parcener to another, 262 

Demand and RefufaL 

When Evidence of a Converfion, 33, 44, 45 
When not, 45 

Where neceflfary before bringing an Adtion, 

>5'J "63 

Demurrer. 

To Evidence where proper or not, 3 1 3 

The Form of it, 314 

Departure, 

What is, 163 

Whatnot, 81 

Depolitions. 

In Chancery, where Evidence, and how 

proved, 229, 239 

In other Courts, or before other Perfons, 

242 

Detinue. 

For what, and againft whom it lies, 49, 50 
By whom it may be brought. Ibid, 

By Hufband and Wife, Ibid. 

Againft them, 52 

Property in the Plaintiff, 50 

Polieffion in the Defendant muft be proved. 

Bow the Declaration muft be^ 50 



What the Plaintiflf muft prove. Pap 5T 
What the Defendant may give in Evidence, 

Ibid. 

If the Jury do not find the Value, it fhall 

not be fupplied. Ibid, 

Devaftavit. 

What is fuch, and how to be proved, I4r, 

169 

Devife. 

See Will. 

Difcontinuancc. 

What is, 53, 99 

By the Hufband^ ico, jcj 

By the Wife, ' loi 

Diftrefs. 

For what Rents, 54, 55 

By Executors, 56, 57 

By Hufband after Wife's Death, 56 

By Tenant fur cuter vie after the Death of 

Ceftuy que t'/V, Ibid, 

For Damage feafant, 61 

If Diftrefs Damage feafant efcape or die, 

when an Action lies, 84 

For Poor's Rate, when it may be made, and 

of what, 8a 

Where Averia Caruca may be diilrained, 

IbU. 
Where a fecond Diftrefs may be taken for 

the fame Thing, Ibid, 

Where a Diftrefs may be after Security taken 

for the Rent, iSi 

Treble Damages on Refcous, 62 

What Aftion for exceflive Diftrefs, 82 

What Aftion for irregular Diftrefs, Ibid, 
When may break open Doors todifb-ain. 

Ibid, 

Dcomfday-Book. 

Evidence what is ancient Demefne, 248 

Dower. 

Damages thereon, 116, n: 

What Scifin is fufficicnt to indtlc the Wife, 

Where a Demand muft be made, or how 

difpenfed with, 117 

What a good Plea, IbiL 

Where Defendant may or may not plead 

Detinue of Charters, 117, iiS 

What the Wife may give in Evidence, iiS 

What the Jury muft find, 1 16 

Tenant muft pay the whole Mefne Profits 

from the Death of the Hufband, though 

he have not been in PofTefllon half the 

. Time, 117 

Drunkennefs. 
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Drunkennefs. 

Where good Evidence to avoid a Bond, 

Page i-ji^ 17a 

Durefs. 

What is fuchy 172, 173 

Duty. 

AAion for Miibehaviour in^ 69, 70 

Earneft. 

The Effea of it» 50 

Ecclefiaflical Courts. 

See Court«« 

Ejeftment. 

For Non^-payment of Rent, 96 

Howfach Adion ftaid, 97 

For what it will or will not lie, 99, 109 
For a Mint, and what is Evidence of Pof. 

feffion, 102 

I«e(lbr muft have a Right of Entry, and lay 

the Demife after his Title, 105, 106 
A Pofthumous Son may lay the Demife 

back to the Father's Death, 105 

Where an ad^ual Entry is necefTary, the 

Demife muft be laid after the Entry, 103 
Serving Declaration on Tenant in Pofleffion, 

97 
Where there are feveral Tenants the Decla- 
ration maft be ferred on each, 98 
Tenant muft give Notice to the Landlord, 

95 

Landlord may make himfelf Defendant, 

but no one elfe. Ibid, 

If Landlord is Defendant, the PlaintilF 

muft prove the Lands in the Pofleifion of 

the Tenant, no 

Entry into Part a good Plea puU darreign 

Continuance, 97 

If Premifes vacant, 98 

Where the Premifes ihall be iaid to be va- 

cant or not, 97 

Rule general or fpeeial to admit a Defen- 

dant, Hid. 

The Defendant may put die Plaintiff to 

prove his PofTeffion, no 

When the Plaintiff muft prove what Lands 

are in each Tenant's Pofieflion, 97, 1 10 
If the Leflbr of the Plaintiff die, cannot 

proceed without giving Security for Cofts, 

98 
Ejedment for a Church, how a Curate may 

defend, 99 



How if fome Defendants conf)i(s and otheri 
not. Page 98 

When a material Witnefs is made Defen- 
dant, Uid, 

How a Corporation aggregate, Plaintiitt 
muft proceed, Jhid» 

If Leffor an Infant, he muft give Security 
for Cofts, III 

So if LefTor reiide abroad, /M. 

Where the Plaintiff is a Devifee, what is 
to be proved, los 

Where an adual Entry is to be proved^ 

I02, 1 03 

What is an actual Entry, Uid» 

PoffefTion Evidence of a Fee, 103 

Twenty Years Pofrcffion a Titk, Jhid. 

Where not, 101 

What is Evidence of fuch Pofle&on, Uid* 

What a Poffefiion witiiin the Statute of Li- 
mitations, Jbid* 

By Grantee of a Rent Charge, lOA 

By Conufee of a Statute Merchant^ Jbufm 

What he muft ^rove, Jbid» 

By Tenant by E/egit, JM. 

What he muft prove, JM. 

On Judgment recovered againft an Heiry 

104, 105 

For a Redtory what to be proved, loe 

Oufter laid before Titie accrued, but held 
well, 106 

Notneceffary to alledge Plaintiff*s Tide for 
the txzGt Term which it is, for if he has 
a Right to recover the Pofleffion, that is 
fufficient, though it be for a lefs Time 
than the Leafe is alledged to be, Ibidm 

But if there be feveral Leflbrs, and it is 
laid quod demiferunt, muft ihew fuch t 
Title in them, that they might demife 
the whole, 107 

May be brought by one Tenant in common 
againft another, 109 

What is an Ejedhnent of one Tenant in 
common by another, 109, 110 

Cottage, Ejedment for it, and ^at Evi- 
dence is neceffary, X03, 104 

Confeflion of Leafe, dfr. fufficient in all 
Cafes but a Fine \nth Proclamations, 103 

Receipt of Rent by a Stranger is no Evi- 
dence of PofFeflion, 104. 

When the Declaration is amendable, 106^ 

107 

How to be brought by Joint-tenants, Te- 
nants in common, or Parceners, liidm 

Where brought for a Forfeiture of a Copy- 
hold, 107, loS 

What to be proved, JM. 

Where brought by a Bifhop for a Forfature 
committed during the Vacancy of the 
See, 107 



Cc 
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Py Afligncc of a Mortgage, Page icS 

Bv Afli'Oiee of an Adminiftrator, and what 

Proof is fuiTiclent for him. Ibid, 

Where Ids provrJ than declared /or, IC9 
Where the FremifL's do not lie all in the 

P»rini laid, Ib'td, 

Outftanding Terms and Mortgages, where 

good Evidence or not, 1:0, 1 1 1 

Recovery ia Trover, no Evidence of PofTef- 

fion, 33, I02 

What an Abatement of the Suit, 98 

Difcontinuance, a Bar, 99, 100 

Where Security muft be given for Cofls, 

98, III 
Cofh of former Ejcfln^.e.it muft be paid be- 
fore another is br«)ught, 1 1 1 
So though the firft be brought by Hufband 

and Wife, and then the Hufband die, and 

the Wife bring it alone, Ibid. 

Of a Writ of Error, 1 1 5 

Staying Proceedings, 97, lit 

Where Defendant mav retra^ his Confeilion 

for Part after Verdidl againft him. Ibid, 
Anions for Mefne Profits, 87 

Where the I^laintiff ihall pay Cofls, though 

Part be found for him, 1 1 « 

Mortgagee not to be made Defendant unlefs 

he has received the Rents, 96 

Eledion. 

Cf Member of a Corporation, what good, 

ao8, 209 

it. 
Title by it how proceeded on, 104 

Entry. 

"Wherc^an actual Entry is neccflfary, and 
what is fufficient, 87, 102, 103 

Entry into Part, pending the A^ion, a 
good Bar, 97 

Entry into Part is a Sufpenfion of Rent, 
but not of a Covenant to repair, 1 65 

What is a Waiver of a Right of Entry, 

96, 97, 109 

Efcape. 

What is, 65 to 69 

Voluntary or negligent, 67 

Action for it, 64 to 69 

Againflwhom brought. Ibid, 

What mufl be done to charge the Marfhal, 

67 
Where the Adion is to be laid. Hid, 

How to declare, 64 to 69 

What Evidence, 64, 66, 67 

Aaion for Efcape of Hu/band and Wife, 

Evidence that the Huiband only was 

taken in Execution and cfcaped^ good, 

299 



Elegit 



If Baron and Feme both in Eiecution^ and 
the Feme only efcape^ A^on lies, P. 65 
Retaking, how pleadable^ 66, 67 

Excufe what, Ibld^ 

Where Debt or Cafe the proper Remedy , 68 

iury not obliged to give the whole Debt, 69 
ly an Hundred, 68 

Refcous^ where it is or is not an Excufe, 

63, 69 

In a voluntary Efcape, the Party efcaping it 

a good Witnefs, .67 

Not within the Statute of Limitationsy 69 

Efloppel. 

When, 118, 170, 251 

Where the Jury are eflopped, or not, 298 

Eftovers. 

Adlion for not lifaving fufficient. 



«5 



Eftray. 



81 
33 



when it may be ufed. 
What A&ion for ufing. 
Trover for it, 

Evidion. 

5tt Rent and Covenant. 

Evidence. 

What Length of Time fufficient to found a 
Prefumption of a Grant upon, 75 

Any Thing may be given in Evidence that 
defboys the Right of Adion, 78 

Cafe for beating a Horftper qucd he loft the 
\Jit of him. Defendant may give in Evi- 
dence that the beating was lawful. Ibid, 

What Evidence fufficient on an Indidment 
for Perjury, 238.9 

Where the Obje£lion of Rei inter alios aSa 
fhall not be allowed, 233 

Mufl give the befl Evidence that the Nature 
of the Thing is capable of, ^93-4 

Hearfay in general is no Evidence, 394 

Wheie it is Evidence, 294-5 

No Evidence need be given of what is agreed 
by the Pleadings, 298 

Where the fpccial Matter cannot be taken 
Advantage of in Pleading, it may be 
given in Evidence, 298-9 

If the Subflance of the IfTue be proved, it 
is fufficient, 299 

For Evidence of particular Things, or in 
particular Anions, fee tlie feveral Heads. 
Examination, fee Depofitions* 



Excep 



tions. 

See BUI of. 



Exemplification, 
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Exemplification. 

See Records and Deeds. 

Execution. 

What goody Page 91 

By Fu Fa, what Goods may be taken, Ihid, 
From what Time it binds, ' Uid, 

How the Sheriff fhould execute it, Ihid» 
By Levari vrhzt Goods may be taken, Ihid, 
If AdBon brought againft a Woman who 
marries pending the Suit, Execution ihall 
be againft her by her Maiden-Name, 22 

Executor. 

What belongs to the Executor, what to the 

Heir, 34 

Adminiftration by whom to be granted, 141 
Where an A^on againft an Executor is to 

he brought, 177-S 

Not lialble in Detinue without a Pofleffion 

in himfelf, 50 

'What is Evidence of Adminiftration being 

granted, in Cafe of a third Perfon, or of 



the Adminiftrator himfelf. 



108 



Executor de Jon Torty who is chargeable as 
fuch, and of Anions againft him, 9 1-, 

143, 158 

What he may give in Evidence, Ibid, 

A (Tent to a Devife of a Term, where ne- 
cefTary, and how to be proved, 102 

How to declare for Rent, partly due in Tcf- 
tator's Time and partly in his own, 139 

Adion by the Executor of an Attorney for 
Fees, 14^ 

Affumpjit againft an Executor, 140 

What muft be proved in fuch Anions, 1 40- 1 

Covenant for or againft him, though not 
named, 1^8 

How he ihould plead, 141 to 146 

Plene Adminlftra'vit vihzt is Evidence on it. 

Ibid, 

Creditor may be a Witnefs on fuch Plea, 

Ibid, 

What Judgment on fuch Plea where AfTets 
are found to Part only, 142 

If Judgment of Affets quando, ^c, be taken 
againft an Executor, the PlaintifFcannot ' 
afterwards give Evidence of Aflets come 
to his Hands before Judgment to prove a 
De'vajiavitf 169 1 

If he fufters Judgment by Default, that is 
a Confeffion of Affets, allter in cafe of 
Cognovit y 142 

Of pleading Debts of a higher Nature, 141 

Where he will make himfelf liable, 141, 

144 

Per Fraudem^ what is Evidence on it, 141 

142 



Of paying Debts of an inferior Nature, 
where not a Devajiavit^ P^gK 178 

What Funeral Expences allowed againft a 
Creditor, ' 143 

When bound by the Statute of Limitations, 
when not, 148 to 1 50 

On ne unques Executor what is Evidence, 143 
What Evidence neceffary to prevent an Exe- 
cutor de fin Tort, from retaining^ 143 
Where he may retain, ' 144 

What is Affets, or not, . . 140- 1 

What is Evidence of Affets, and how the 
Defendant may difcharge himfelf, 

140 to 146 
Where chargeable beyond Affets, 144 

They may indorfe Notes or Bills, 273 

In Debt by or againft an Executor, how to 
declare, 168-9, 177-8 

What is Evidence of a Perfon's being Exe- 
cutor, 246 
Where he pays Cofts, or not, 331 
Where Adminiftration is void or voidable, 

141 

Extent. 



How to be proved, 

Extinguifliment. 



225 



Of a Debt, what is, 



155, 182 



F. 

' r 

Fadtor. 

Becoming a Bankrupt, 42 

Where a Merchant muft come in under a 

Comminion, or not, 42, 43 

Not anfwerable for Goods at all Etents, 

7>> '30 
Muft fell for ready Money, 1 30 

Actions by or againft his Principal for his 

Dealings, Ibid, 

Falfe Imprifonment. 

What is fuch, %% 

Adlion for it. Ibid, 

Juftiiication by an Officer, or in his Aflift- 

ance, 23, 83 

Juftification by Juftices of Peace or Perfons 

adiing under their Warrant, 23, 24 

Who.may plead the general Iffue, Ibid, 
Cofts, * ' Und^ 

Limitation of Af^ion, 22, 24 

Falfe Return. 

See Mandamm. 

Farrier. 

Where an A^ion lies againft him, 73 

Feme 
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Feme Covert. 

Sm Baron and Feme, sMd Execution. 

Fiftion of Law. 

And Relation^ P^^'SS, 137.8 

Fine. 

What Entry aToidi it, lor^ lozy loj, 87 
How proved y «?9 

How Proclamatlonft proved^ JhuL 

Fixtures. 

What removeabley and by whom, j4 

Forfeiture. 

Who may bring an Fje£iment for it, and 
what miift be proved* 107 

Form or Subftance. 

What is fo in a Declaration, 65 

Foroiedon. 1 1 5 

FranchifeSr 

Wh|it may be daipied by Preicription, 212 
Not loft by Acceptance of a new Charter, 

213 

Frauds, 

Statute of, and Cafes on it, 263 to 267, 

279, 780 
When examined at Law, 363, 266 

Has not altered the Manner of Pleading, 

279 
What Contra^ are within the Ad, Uui, 
See Execution. 

Fraudulent Conveyance. 

What fo within 1 3 Elix, 3 57.8 

Who may take Advantage of it, 258 

What vnxhm 27 Eli». 260 

What Conveyance by a Bankrupt is frau- 
dvlenty 261-2 



G. 

Gaming. 

^^on 09 Note lor Money lent to game, 

274 

General IfTue. 

What in general is E'yideace on it^ s 9 8 

Glebe. 

What is Evidence of tht Extent of it* 248 



H. 

Hand-Writingt 

See Writing. 

Hearfay. 

Where Evidence, Pjrg#233« 294, 295 

Heir. 

What belongs to him or to the Executor, 

34 
When to declare againft him fpecially as 

collateral Heir, 176, 300 

Plea of Rienter Defieut^ 1 75-6 

How Plaintiff may Reply, 176 

What the Heir may give in Evidence on 

fuch Plea, 175, 299> 300 

Where one takes by Defcent or DevUe, 

175, s6i 

Iflue on the Sufficiency of the Lfnds d&t 

fcended, is bad, 75 

What is Affets in his Hands, i7i» \Tj^ 

2599 261 

Of di(!erent Judgments againft him, 175, 

176 

By what Covenant bound or Aall take Adi 

vanuge, 15^-9 

Heralds-Office. 

Their Books are good Eyidence to prove a 
Pedigree, 148 

Hiftory. 

General, where good Evidence, 

Hue and Cry. 

Anions on Statute of. 
For what Robbery it lies. 
What Hundred apfwerable. 
For what Sum, 
Who may be a Witnefs, 
Who may bring the Adiion, 



Jhid. 



184 

Wd^ 

Uid. 

186, 187 

187 

Hid. 

Robbery need not be proved at the Place 

where laid. Ibid, 

What muft be done previous to the bringing 

the Adion, J 85 

What muft be given in Evidence, 184, 

186-17 
If one of the Offenders taken, 187 

But this muft be pleaded, Jhid, 

Negligence of Mh Suit in another County, 

Jhid. 
Limitation of A^on« Uid. 



Jeofi(il$. 
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I. 

Jeofails, 

Imprifonpaent, 
S(e Falfe. 



320 



Imp] 



propria txon. 

How proved, P^g* t47 

Indidment. 

Or Proceedings 00 it, no ^vid^oce on an 
Appeal, ^43 

Infant, 

He muft not refufe to make Afli|nment of 

Dower, ^ 117 

How to take Advantage of Infancy in Debt, 

171 
If he ratify hie Promifc after fuU Age, 155 
If he give Bond under Age, andNpromife at 

full Age, this is not good, 155, i8» 
Infancy may be giv^n in Evidence on xoji 

j1fum/>Jt, 154 

When chargeable for Money lent to buy 

Neceifaries, /^M. 

For what NccefTaries chargeable, Uids 

His Deed voidable only, 17?, 177 

May take Advantage of a Promife made to 

him, 155 

Not prejudiced by his Guardian's Anfwer in 

Chancery, 237 

Cannot be an Informer, J 96 

If Lefibr of Plaintiff in Ejeftment, muft 

give Security for Cofts, iii 

What Contrads he may make, 155 

Inferior Courts. 

How Officer or Party muft juftify under the 
Procefs of it, and how the PlaintifT may 
reply, 83 

If they hold Plea of a Thing done out of 
their Jurifdi^ion, the y^hole Proceedings 
are void, 65 

Information. 

In ^0 fFarranto, fee S^o fVarranto. 

Inn-keeper. 

When anfwer able for the Goods of Guefts, 

73 
What Proof necefl*ary in fuch AAion, Jbld* 
Where an A^ion lies againft him» or not, 

Uid, 
Where he may retain till paid, 45 

Inquiry. 

where the Writ may be granted or iy>t after 
Verdid, becaufe no Damages given, 58, I 

103 I 



In Replevin ^r Nonfuit, Page 57, 5S 

On the Execution of the Writ, the Jud^e is 

only an Afliftant to the Sherifi*, 58 

Inqueft. 

Of Office, *15| »i6 

When Evidence, and how proved, 218 

Inrollment. 

See Deeds. 

Infpedlion. 

Of Corporation Books, zX what Time 
granted, SIO 

Infolvent Debtor. 

What is good Evidence on a Plea of t])e A€t^ 

«7S 

Infurance. 

See Policy. 

Intcreft. 

To what Time the Plaintiff Aall recover it^ 

»75 

Inventory, 

Copy of it when Evidence, 140 

Taken by Sheriff on Execution, good Evi*'- 

dence of Quantity and Quality of Ooods, 

249 

Joint and Several. 

Where Action fhould be one or the othiN', 

5> >S»» ^S7* '?** »o* 
Contract, where fo, 258, 208 

Joint- Tenants. 

Pofleffion of one, where of both, 34, 35, 

102, 115 

When one may bring Trover againft th« 

other, 34, 35 

When againft another Perfon, 35 

May join in a Leafe to bring an Eje^mentji 

107 

Where Jointenancy muft b^ pleaded or ^tea 

in Evidence, 3^ 

Iffue. 

What Evidence will maintain it, C5, c8» 

59, 65, 66, 75, 76, 257, 258, 2684 

299 to 303 
Where well joined, 300, 30 1 

Where the Subftance is proved, it is fuffi- 

cient, 299 

So where the Subftance is fQund by the Ver* 

dia, 65 

On whom the Proof lies, 297 

Where 
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Wlin'e the IQue arc bound by a Recovery j 
againll Tenant in Tail, Bage 230 

IlTuc on the Sufficiency of Lands defccnded 
to an Heir, is bad, 176 

Judgment. 

Where a Party muft (hew it in a Juftification 

in Trefpafs, 23, 84 

Where erroneous, and where void, 66, 82, 

Difference between erroneous and void Judg- 
ment, lb\d. 

Where a Sheriff muil (hew it, 91 

Where it is Evidence, though bctxvcen dif- 
ferent Parties, 231,244 

Where it (hall bind from the Time of (iling 
the Original, or ony from the Time of 
Judgment given, 105 

Judgment in one Adlion where a Bar to 
another, 49, 102 

Againft the Heir, how far it (hall bind, 

104, 105 

What Judgment flfall be given againfl him, 

>75 



Jury. 



Special, where and how granted, 304 

The Party applying for a fpecial Jury ihall 

pay the Cofts, unlefs the Judge certiiy, 

Challenges, Ih'id, 

Cannot be a Tales granted on Indictments 

or Informations without a Warrant from 

the Attorney -General, 305 

Who may be Jurors, 306, 307 

How the Jury mufl behave after they are 

fwom, 30S 

What Miibehaviour will avoid tlie Verdicl, 

Ibid. 
Where they are bound by an £((oppel, 298 

L. 

Landlord. 

what Things belong to him or the Tenant 
on quitting, 34 

Where he may bring EjeClment without 
Notice, 96, 97, 177 

What is a Confirmation of a Leal'e, or not, 

Ibid. 

W^ierc he may juftify entering the Pre- 
mifes, 85 

Lapfe. 

If the Ordinary is not named in the Writ, 
a Lapfe incurs, al'iter if named, 124 

There muft havo been an a£tual Diftur- 
bance, or Lapfe will incur though the 
Ordinary is named. Ibid, 



At what Time the Lapfe (hall incurs P. 124 
How the fix Months (hall be accounted, 125 

Latitat. 

To take Advantage of Time of fuing it 
out to oufl a Plea of the Statute of Limi' 
tations, it muft be replied, and ikewn to 
be continued, and cannot be given in 
Evidence, 151 

May be the Commencement of m Suit, or 
only to bring the Party into Court, and in 
thela((Caft may be fued out before the 
Caufe of Adion accrued \ but if the Plain- 
tiff reply it was a Commencement of the 
Suit, the Defendant may rejoin no* Aj- 
Jumfjit before fuing it out, mi* 

Leafes. 

Where Acceptance of Rent is or is not a 
Confirmation, 96, 177 

Parol, when good, X^ 

Where a Leafe to an Infant is void or void- 
able, Jhid* 
Made by an Attorney, Ib'ii, 
Difference between Leafes for Years and at 
Will, 84, 85 
Zct Void and Voidable. 



Legacy. 



When AfTumpfit lies for it. 



«3« 



Leg] 



itimacy. 

What Is Evidence of it, 1 1 '> Mi 

Regifter good Evidence, 247 

How long a Woman may go, 1 ^4 

Second Marriage whllft the (irfl fubfi fling 

void without Divorce, Ibid, 

Evidence of Father or Mother, 247, 2S7 
Inability, Evidence, 113 

Sentence of Egdcfiaflical Court annulling a 

Marriage, conclufive, fij, 244 

Rule not to baftSrdizfi after Death, holds 

only between Bafiard Eigrt and Mul'nr 

Puljuc, 1 14 

Letter of x^ttorney. 

See Attorney, 

Levant and Couchant. 

Where commonable Cattle muft be, an^ 
what Is fo, 59 

If IfTue is taken on it, all mud be pro\'ed 
foj 299 

Levari facias. 

what to be levied on it^ 91 

Libel. 
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Libel. 

when the Defendants may juftify or give 

the Truth in Evidence, Page 8, 9 

Where Variance material, 6 

What is Proof of a Publication, 6, 7 

Limitation of Anions. 

Where the Plaintiff or Defendant are beyond 
Sea, the Statute don't run, ^ . 'P 

What are Merchants Accounts within the 
Exception of the Ad, 149 

Where an Executor is not bound by the fix 
Years, 15° 

If the Plaintiff would take Advantage of 
the'Time of fuing out the Latitat to ouft 
this Plea, he muft reply it, and fhew it 
continued, and cannot give it in Evi- 
dence, 15^ 

If the Writ is not fued out within the Year, 
though the Tefte be, yet it is not fuffi- 
cicnt, 195 

What is the Limitation in different Adions, 
fee the feveral Heads. 

Livery of Seifin. 

Bet Seifin. 

Local and Tranfitory. 

What is, and where to be proved, 5, 10, 
23, 46, 64, 160, x6i, 170, 177, I7S> 
195. 

How pleaded, 9° 

Lunatick. 

when it may be given in Evidence, 172 
How to traverfe the Inquifition, 215, 216 



M- 
Maihem. 

What is a Juftification, iS, 19 

May be viewed by the Court, and Damages 

increafed, *i 

Juftificd by an Officer of the Army, 19 

Malicious Profccution. 

In what Cafes the Action lies, 1 f, 12, 13 
Lies not till the firft Adion determined, 1 3 
Expence fufficicnt Ground, Ihtd, 

How the Plaintiff muft declare in an Action 

for malicioufly holding to Bail, 12 

What the Plaintiff muft prove, 14 

When exprefs Malice to be proved. Ibid, 
What Evidence for the Defendant, IbU. 
Probable Caufe a good Excufc, Ih'id, 

Adtion againft feveral, and one found 

Guilty, Ih'id. 



What the Defendant fwore dn the Indi^* 
ment when Evidence, i'^^^ I4» 15 

Mandamus. 

In what Cafes it lies, 199, 200, 201 

What a fufficient Ground for granting it, 

IhU. 
Where one Writ lies to feveral Perfons, 200 
One Writ vwU not lie to rcftore feveral Per- 
fons, ■'*«'• 
When granted in the firft Inftance, 200, 201 
To whom to be dircfted, 199, 200 
What a good Writ, 204 
When to take Exceptions to the Writ, 205 
How Obedience to be inforced, 201, 202 
What a good Return to the Writ, 205 to 

209 

How to be made, ao9 

Remedy for a talfe Return, 64, 202 

Adion muft be brought in K, B. 203 

Who may remove a Member of a Corpora- 
tion, and for what Caufe, 205 to 209 
Where the Party may traverfe the ReturOy 
and have an Adion too, 203 

Error lies on the Traverfe, 204 

What is good Evidence on the Traverfe, S09 
Mifnomer in the Writ, how taken Advan- 
tage of, aoS 

Manor. 

What is Evidence of the Extent of it, 24S 

Marriage. 

Proof of, 'a3, 112, 113 

What Marriages good now, 1 1 3 

Aftion for Breach of Promife of it^ lies 

for an Infant, ^ '55 

When it muft be according to the Cercmc- 

nics of the Church o( England^ 28, 113 
Sentence of Ecclefiaftical Court, condufiw, 

whilft unrepealed, 113,244 

Where not, a44 

Where the Parties are put to prove all Cere- 
monies or not, XI4 
Conviftion for Bigamy good Evidence, 245 
Of the Plea ne unques accoupU^ 1 18, 136 
Promife of Marriage not within the Statote 

of Frauds, 280 

When the Legality of the Marriage co|pie8 

inQueftion, l»8, 245 

Father or Mother good Witneffes to prove 

the Marriage or Accefs, 287 

How to be tried, ^ 113,118 

Regifter, or a Copy, good Evidence, 247 

Mafter and Servant. 

Againft which the A^on may be brought, 

47, 70, i3*-33 
Servant 
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StnrtBt AavjttiB/y an Aflault in the D«- 

fcace of bit Mafter, TMgt 1 8 

But not the Matter in Defence of his Ser. 

▼anty Ih'id* 

Wh«c the Mafter or Serrant may bring an 

Aakn, 70 

Mafter may have an A^on for the Battery 

of hia Serrant, i8» 77 

Or for digging a Ditch into which his Ser* 

▼ant fell and broke his Leg, 77 

Where the Mafter is anfwerable for his fttt* 

▼ant, 47, 7o» 77 

Mafter may have an Adion for Money 

receited and given away by the Servant, 

35 

Where a Servant is juftified by his Mafter*s 

Orders, 47 

Memorandum. 

Though It refers to a Time before the Caofe 
of A^on accrued, yet it is no Caufe of 
a Nonfoitt 17, 137 

When and haw cared, Ihid. 

Merchant. 

What are Merchants Accounts, within Sta. 
tute of Limitations, 149, 1 50 

Ste Fador* 

Mefne Profits. 

Adion lor them after Ejectment, 87 

Cofts of Eje^ment recovered in fuch Action, 

89 
If brought by the nominal Plaintiff the 
Court will ftay Proceedings till Security 
given for Colb, Ibid* 

What to be proved in fuch A^ion, 87 

Jor what Time Plaintiff is intitled to reco- 
ver, 87, 88 
Limitadon of Adion, Ibid, 

Mifnomer. 

Of a Corporation in a Mandamus how to 
be taken Advantage of, 205 

Modo and Forma 

Where of the Subftance of the Ifliie, or 

not, ^ 300, 301 

If it is, it maft be proved, 300 

Modus. 

To what it extends, 191 

What is Evidence of it, 236 

Monftrans de Droit, 215 
Mortanceftor. 



Aftise of. 



120 



I 



Mortgage. 

5m Bankrupt atti, Fraudulent Coaveyance* 

Moveables. 

What are, Ftt^ 34 

Mutual Debts. 

What are fuch, 178, 179, 180, 181 

N. 
Navy Office. 

Reg^fter of, good Evidence of a Death, 249 

Ne Admittas. 

When to be fued out, and what Ufe it is of. 

Negative. 

Where to be proved, 297 

Negligence. 

^«Cafe. 

New Affignment. 

Where neceffary, ly, 92 

New Trial. 

At what Time to be moved for, 325 

For what Caufe, 326, 327, 328 

Cannot be on Part of the Record, or for one 

Defendant only, 336 

Nil Debet. 

When a good Plea, 169, 170, 171, 

176, 177 
What is Evidence on it, IhlL 

Nil habuit in Tenementis. 

When a good Plea, or not, 190, 170 

When to be given in Evidence, 177 

Nodantcr. 

Writ of. 
No Cofts, 
When and what to plead to it, 

Non Dimifit. 

Wlicre a good Plea, 

Non Tenure. 

Muft be pleaded in Refcous, 6x 

But may be given in Evidence in Cafe, U^% 
But not on Ritn Arrtar in Replevioy 59 

Notice. 



217 

334 
217 



170 
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Notice. 

Where Landlord znuftgive Notice before 
he brings Ejc£lmcnt, and what, Fagt 96 

Where neceiTary on Avoidance of a Living, 

114 

Where to remove a Member of a Corpora, 
don, ao8 

Novel Difleifin. 

Afii«eof» no, lai 

. Nudum Padtum. 

Bee Aflumpfit. 

Nuifance. 

Adionfor, 26, 74, 75 

Continuance of it, where actionable, 75 

O. 

Oath. 

On a former Trial, not Evidence unlefs 
between the fame Parties, 24a 

Where allowed, though the Witnefs is 
living, 143 

Oath of a Witnefs is Evidence to dlAiredit, 
but not to confirm, what he fwcars, 242 

Office. 

A^on for piftorfa^uice in taking the Profits 
of, 76 

Aflize for it, 120 

How to prove the Value, 76 

When nec^efifary to (hew a Title, and when 
proved, Ihid, 

AVnen Relidence Is required in an Office, 

ao6, 207 
What is a Caufe of Removal from an Ofiice, 
• Ibid. 

Who have the Power of removing, 205 
What is a Refufal of an Ofiice, Ibid. 

Inqueft of Ofiice, 215,216 

A&on for Miibehaviour in, 64 

Within what Time to take the Sacrament, 
and when to take Advantage of it, 209 

Office Copy. 

Where Evidence, S29 

Officer. 

When a Trefpafifer for executing Precefs, 

81, 83, 84 

Who may plead the General IfiTue, 23, 24 

What Warrant i» fuflicicnt to juftify him, 

»3> »4, 83 

When Anions to be brought againft them, 

«4 



Jiiftlfication by them or ?erfont in tfadf 
Aid, ^age 23, 83 

When they muft fiiew a Copy of the Judg- 
ment, 91, 234 

Coih, 332 

When and how an Officer may entitle him- 
felf to double Cofts, IhU. 



Overfeers. 



Avowry by them. 
Anions againft them. 
Coils, 



er. 

Where a Perfon is intitled to it, 



Oy( 



5« 

*3 

33* 

»53 



iMtn 



P. 

Papifts. 

Difabled to prefenr, 125 

Parceners- 

When the Pofifefiion of one it the PofleAoA 

of both, 34, ]o» 

One shay deliver a Thing to another, a6ft> 

One cannot bring Trover againft the other^ 

34 
May join 10 a Leafe to bring in Ejeftment^ 

X07 

After Partition topreient by Tttfns tkey 

axe ftized of their feparate Parts, 123 

Partner and Partpcrfhip. 

Where ^ven in Evidence, or to be pleaded, 

152,158 

Partition. 

The EflTeft of it, 113 

. Pawn,' 

what is fuch, ' 'jx 

When Pawnee may or may not ulie the 

Pawn, Jh\d, 

When he may have Debtfor his Money, 

' 72, S08 
When and what Adion fies againft die 

Pawnee, 7» 

If loft, who ch&rgeable, JbUU 



Payments. 



When general, who to apply them, S74, 

ft82» 283 

What is Evidence of Payment, ^ 174 

What i's Evidence of Payment oif Interdl^ 

on an old Bond, JkU^ 

Paymcnt'bcfore the Day may' 1)e given in 

Evident on the Plea of S^hniad DUm^ 

Jbid. 
If 



D d 
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UliKotft be provrd C0 be ral^ at any Tune 
after cheDav, the Fl^ind/Fihali recover, 
ttnle& t^ DefSendant plead Siltht pof 
Dum^ Page 174 

Pedigree. 

What is Evidence of ic, 248, 19 5 

Penal Statutes. 



Plene Adminiilravit. 

What ti> ix: proved on this Iflbe, P^r^ 140* 



141 



Policy of Infurance. 

In an A^on for a total Lofi^ the Party 

may recover for a partial Lcis9 129 

Poor. 



Poor Rate may be diftrained for before the 
Time expires for which the Rate ii 



made. 



Where Adion to be brought \y: the Party 

grieved, lS», 194, 195 

General Rules concerning Adicns on thrm, 

194^5 
1^ here tiie Defendant mafl fbew a Provifc, ! 

or fubie<}veat Statuft in Pleading, or mav ! 

give in Evidence, 225 j 

Limiution of fuch Afilon!, 194 ; what is Evidence of the Extent, 

In what Coun:}- or Court za be brought. 



See slfi Overfeers. 

Ports. 



82 



248 



or ^«w.> ^ M^ ^w-ft 

195, 196 

Of compounding fsch A^ons, Jhldm 

Adion cannot be brought for Ids than the 

Penalty, J hid. 

Infant cannot be an Informer, Ibid, 

Where the Defendant may pay the Penalty 

into Court, 197 

In Debt on a penal Statute the Pkuntiff' 

may recover a^ainft one Defendant only, 

188-9 
Cf pleadiag a Recovery in another Adiob, 

What If a good Plea, 197, 225 

Venire fliaU be of the Body of the County, 

J97 

-' Per Fraudcm. • 

V Bie Executors. 

Perjury. 

What Evidence is fufficient on an Indi^- 
ment for it, 238-9 

Where the Party injured may be a Witnefs 
or not, 289 

Pleas thA Pleadings. 

Inhere the PUintiflT may uke Advantage 

,of a pault in iiis own Declaration, 77 

where feveral Fa^lq mf^y be kr^verfed jf Xhipy 

make but one Point, .^ 93 

Where to conclude to tli^ Ce^rt or (Country, 

' ibid. 
Manner of pleading is pot altered by the 

Statute of Frauds, 251 

Where « Deed m\ift be ihewn or not in 

Plestding, ^ 249 to 254 

No Evidence li^ed )>c given of what is agreed 

by the Plea^rigs, ' 298 

What may be given inE^denCe' 6n the Ce*- 

Aeral ImiCf b^caufe It'canftot btf pleaded", 

Jbid. 



Poftea. 

See Verdia. 



Prerogative. 

The King is not bound in Cafe of a Bank- 
ruptcy till adual Aflignment, 41, 42 

The King cannot lofe his Right of Pre- 
fentadon, 123 

He cannot pardon a Perfon convided of 
Perjury on the Statute, 191 

He is no: obliged to join in Demurrer to 
Endence, 313 

Prcfcription. 

Hiftory is not Evidence of a particidar 
Cuftom, anter of a public Matter, 248 

Hearfay is Evidence of a Prefcription, 295 

When the Evidence varies from that al- 
ledged, ^ 59> ^o, 74, 209 

One Prefcription is . not pleadable againft 
another, 74 

What' Franchlfes may be by Prefcriptioo, 

212 

Prefentation. 

what is Evidence of it^ 105, 295 

Parol Evidence of it^ where .good> Jlnd* 

See Quare Impedit. 

Prifoners. 

How made over by the Sheriff, . 68 

Where they may be retaken, 69 

Examination of Prifoi^e^ for Felony before 

a Juftice of Peace ^luft be without Oath, 

\ ' ' ' »4i 

Probate. 

Of a^ill no Evidence^ in Cafe of Lands, 

■ .' . • HS 

Allnr in Ckfe of P^fbnal Eftate, 246 

Procefs. 
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Procefs. 

See Latitat. 

Proclamation. 

Where a prints^l one is Evldencey Page 226 

Profert. 

Where neceflary, and why, 249 10254, 310 
Where not neceflary, 25010253 

Where an Authority, or Letter of Attorney, 

need not be /hewn, though a Leafe be 

made under it, 177 

Where a Copy of a Deed Inrolled is fulH- 

dent Evidence on a Profert made, 253 
On Pleaof Tender of Amends in Replevin, 

need not bring the Money into Court, 60 



Prohibition. 



For what granted. 
How obtained, 
Cofti, how allowed. 



218, 219 
Ibid. 



Promife. 



What is good within the Statute of Frauds, 

280 
What muft be in Writing, 279, 2S0 

See AfTumpfit, Frauds. 

Promiflbry Note* 

what is good, 272, 273 

Where Evidence in AiTumpfit, though not 
declared on, 13^-7 

Who may indorfe It, 273 

A bare Indorfemcnt transfers no Property, 

275, 27*8 

Action by or againft an Indorfee, 273-4 

What muft be proved ii> fuch A£tion, 273, 

274, 277 

Where the Indorfement is fet out in the 
Declaration diiFerent from what it is, 275 

What may be given in Evidence in an Ac- 
tion between the Parties themfelves, to 
impeach the Promife, though not in Caf« 
of third Perfons, 274 

Note given for Money lent to game with is 
totally void, Ibtdm 

Reafonable Time for the Indorfee to keep 
the Note, 273 to 277 

What Laches ihall difcharge the Drawer, 

Ibid. 

Days of Grace, 274 

Difference when payable to Order or Bearer, 

273, 276 

What is a negotiable Note^ 272, 273 

Defendant may prove it to be given oh an 
illegal Confideration, 274, 278 

Note muft be proved on a Writ of Iilquiry, 

' '*7S 
See Bill of Exchange, 



Property. 

By what Delivery altered. Page 36, 50, 51. 

Provifoe. . 

See Penal Statutes. 

Puis Darrein Continuance. 

What may be pleaded, and how, 97, 309^ 

310 
The Form of the Plea, 311 

Quare Impcdit. 

In general the Plaintiff muft ihcw a Pre- 
lentation, 122 

Where he need not, Ibidm 

Prefentation, by whom fufficient, Jbid^ 
Who may have it, - 122 

Where, and what Damages to be reoovered, 

123, 124 
What is Evidence on it, 124 

No Colts, 32$ 

Quo Warranto. 

Information, in Nature ofj,^ ^JO 

In what Cafe it lies, 2!0» 21 1 

Lies againft private Perfons^i or a whole 
Corporation, 2X2 

What is the proper Plea, tit 

_ ~ r^ 

Recital. 

Of a Will, where good Evidence or not. 

Records. 

How proved, 226 

Where they are Evidence, 230/244,245 

Conviction at the Suit Ma£ the King for a ■ 
Battery is no Evidence oiit in an Adiod, 

16 

Where the Recital of a Record is Eindence, 

226-7 

Where the whole Record maft be exempli- 
fied or not, 227-8 

A Copy is not Evidence till the Record is 
brought into Court in parchment, 22S 

Where a Copy is Evidence without pxovbig 
it a true Copy, Ibidi 

A Return to an Inquifitlon f^ Mortem 
cannot be read without the Commiffion, 

Ujd. 

Where an Office Copy is Evidence, 329 

ykrf be pleaded withottC a Pnlbt^ %^- 

Recovcfy. 
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Recovery. 

In one A^on when Evidence la, or a Bar 

to another, Page 7, 19, 33, 49 

How proved^ in Evidence, 230-1 

Redory. 

Title to it how to be proved, 105 

Refufal. 

Of Office what it, 105 

See Tender. 

Regifler. 

Of Birthiy Marriages, or Burials, or a 

Copy, good Ei^dence, 247 

Of Navy Office, 249 

Relation. 87 

Where the Declaration is genera!, and the 
Caufe of Aftion arifes within the Term, 
it ihall not prejudice the Plaintiff', 137-8 

Remittitur. 

In what Cafes allowable, 171, 180 

Rents. 

What m^y be referved, 85 

Grantee- of a Reverfion to take Advantage 

of Right of Entry for Non-payment, 160 
How recoverable, 56 to 59, 138 

When Nil batuit in Tenementis is a good 

Plea, 139, 170 

When EjeSment is brought, the Tenant 

may pay Arrears into Court, 97 

Cafe for Ufe and Occupation, 139 

in Covenant for Non->payment, what Plea, 

166 
What Rents may be dlftrained for, 56, 57 
AiTumpiit for them, 138 

]>cbt for them, 170, 177-8 

Covenant for them, 159, 160, 161, j 66 
Rent is not fufpended unlefs there be an 
■ t£tual Evi Aion, 177 

Wben extinguiihed, 182 

Repairs. 

Of a Church Seat^ when to be proved* 

76, 219 



Form of a Declaration, 

Certainty in Declaration, 

Plea, 

General Iflue, 

What is Evidence thereon, 



Page 53 

Ibid. 
S4> 59 > 60 

Ibid. 



Repli 



^ levm. 

Two Sorts, * 52 

Where the Sheriff may make it, 52, 53 
What ik a nod Return by the Sheriff, . 53 

Who may bring it, 52, 53- 

Wl^CP feveral may join, 53 

Byfxeci^ton, uU. 

3y Huibadd aad Wife, /M 



Where there ihall be a RetiKn without an 

Avowry, or not, 54, 55 

When the Plaintiff may demur, 53 

Avowry, when and how, 53» 54t Sh S^ 
When good for Part, though bad for & 

Reft, 56 

Avowant muft make a good Title in Omni- 

bus, 302 

When Avowant muft travorfc the Place in 

the Declaration, 54 

Avowry for Rent,, at a later Day, no Bar, 

May dlArain for one Thing, and avow for 

another, 55 

Property in the plaintiff, 53 

Where a Writ of Inquiry ihall be after a 

Nonfuit, 57, 58. 

When the Defendant claims Property, 54 

How Property to be pleaded. Ibid. 

Where Coils, 57 

Non Tenure no good Evidence on Rien A-- 

rear to Avowry, 59 

On Plea of Tender of Amends ' need not 

bring the Money into Court, 60 

Where and how Judgment ihall be for the 

Rent in Arrear, and not for Retorn, 

babend, ^% 

Replication. 

See D'e Injuria, &c. at4 the fiver al Heads, 

Reputation. . 

Where Evidence, ^33^ ^94» '95 

Requeft. 

See Demand. 

Refcous. 

What it is, 6f 

Who may have the A£Uon, 61, 62 

Where it can or cannot be juiliiied. Ibid. 
What may be given in Evidence on the Ge- 
ntrsA Iflue, ' Ibid. 

Where" treble Damages, 62 

What muil be proved in iiieh A^on, Ibid. 
Pcrfon refcued a good Witnefs, Ibid. 

Where it ihall excufe the Sheriff, 63 

Retainer. 

No Right of, whoe there Is a fpccial Agree- 
ment, 45 
Who may retain, and for what, 45, 48 
Of a Chaplain, how prbred, 124-5 

Where 



I N D EX. 



Where in Executor or AdminJftrator may 

retain, Page 4%, 141 

Where it may be given in Evidence, 141 

Return. 

Of Refcous, what good, 63 

What Return is proper, where a Bankruptcy 

happens after Goods feiacd, 4i» 4* 



Writ of. 
Petition of. 



Right, 



115 

»i5 



s. 

Sale* 

Of Goods whea tompiete, 



36,50 



Scandalum Magnatum. 

How punifhable, 3 

Declaration muft allcdge that the Plaintiff 

was unus Magnatum, 4 

How Deftndant may jufUfy, 8 

Second Deliverance. 

Wirit of, what it is, 58 

Seifin. 

Of Tenant to Praecipe, when it muft be 
proved, in givbg a Recovery in Evidence, 

230-1 
Where Livery prefumed, or to be proved, 

256 

Seizure. 

Information of, 46 

If the Judge certify that there was a pro- 
bable Caufe, there 19 no.Cofts, and only 
Two Pence I^amages befides the Value 
In an A^on for a Seizure^ Ui<l> 

Sentence^ 

Where the Sentence of one Court is Evi- 
dence in another^ fit Couvts* 

Servant. 

See Mailer. 

Set-ofF. 

How to be pleaded, 178-9 

With what Pleas Notice of Set-off may be 

given, x8i 

What Debts may or may not be fet off, 

X78-9 
In what Adion h may be, 178 to 182 

Where a ^Defendant cannot ict 9^ la Ac- 
tions browgltt by a& A^gnee of a Bank- 
• fiiptf Xkid, 



SherifF. 

• • 

Where Refcous fhall excufe him, Pagf 63 
How anfwerable in Efcape, ^tf Efcase. , 
Debt agaipft a Sheriff n^l within tibl^ Sta-- 
tute of Limitations, 16S 

At^ibn lies for taking isfnfficipat Plfidgesy 

6x 
What Evidence aeeeffaiy in ftich A£tif>k% 

How he may juftify in an h€twn «gaini| 
him for levymg oh a jif. fa. 91 

Where he muft ihew a Copy of Ae Judg- 
ment, 9 If 2|^ 
How Prlfoncrs are made over, 6S 
UAder-Sheriff is anfwerable in Cafe of Death 
of Sheriff til} a new Sheriff appointed, 

Jbid. 
Where a new one muft take Care of all Per- 
fons in his Cuftody, Jbid* 

Trefpafs againft him for taking Goods ia 
Execution, 91 

Trover agamft him, 4X» 4»9 45> 46 

By him, 33 

Where made liable by a fubfequent AA H 
. Bankruptcy, 41 

Debt againft him for Money levied, 167-8 
Where it is a good Return to fay Nulhi 
venit ad oftendindttm^ iec^ 53 



Where Evidence, 



Shop Book. 



%%%9 %%\ 



Slander* 



What is, ,3^<C 

Scandalum Magn^tvmf 3> 4t ^ 

What Adionifley 4^ 5» i( 

Where fpoken in RefpeA of an Qmca a 
Tr\ift or Credit, * . ^ i 

How Words to be underftood^ 4 

How Declaration to be proved* , . St ^ 
Words fpoken in Confioence not adionablc 

Nor if fpoken thrbyeh Concern, < 

Charging a Man with a Crime he eaxmot b 

euilty of. 
When fpecial Damage to be proved^ 6^7, 1 
What die Plaindff may give in Evidence i 

Aggravation, 
When Defendant muft' and how he ms 

juftify, 5» 8» 

Where the Plaintiff has once reoovcsed Di 

mages, he cannot bring another A^ 

ios other fpecial Damage, 
Where Part of the Words only ai« aftioi 

able, the Court will^ grant a Vtmrt < 

Novo^ 
What he may or m^y n^t giye ia Evidenc 



lati 
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Entire Damages where fom: of the Words 
not adionaUey if al! in the fame County 
good,-^ Page 8 

One A6Hon cannot be brought againft two 
Pdrlbos for fpelking the fame Words, 5 

Coftty I0> II 

Umitadon of Adion, 1 1 

Solvit ad, or Poft Diem. 

WlKn it may be pleaded* 173-4 

What Evidence apon it^ Jh'td, 

Special Matter. 

When Evidence on the General Ifluey 23, 

Spiritual Court. 

See Courts. 

Stamps. 

Surrender of a Term need not be on 

Sumpfy iiOy III 

Muft be on all Deeds, 269 

Whcfe a Leafe, though not by Deed or 

. Agreement, muft be ftamped, Ibii* 

Statute Merchant. 

Su Ejedtment. 

Statutes. 

General Statutes need not be recited, 4 

General Rules relating to Anions given by 

Statutes, ^' 294-5 

Private A^s muft be ftiewn, 222 

Where not neceflfary, 224 

Where a Provifo muft be (hewn or not, 225 

What is a private or public A£t, 223 

Where a public K€i muft be fti6wn, and 

cannot be given in Evidence, ' 224-5 

What is Evidence of a general Aft, 225 

^What a private Aft, JhU. 

Mert. c. I. 1 16 

Ghfter, 6 Ed* 1. CI. 328 

c. 5. . 119 

Wefim, t. c. 34. ■ 3 

Hyfim» I.e.. 5. 122, 123 

Wefim, 2. c. I. 224 

C. 15. 121 

c. 26. . 217 

c. 30. 123, 304 

■ ' C. 31. 3lr 

73 Ed* I. C. 2. 58 

13 Ed. 3* c. 23. 127 

25 Ed. 3. c. c, Jh\d. 

-14 J?</. 3, c. 6. 322 

31 Ed. 3. c 11, 127 

3iarlhr. c. 3. 301 

42 Ed. 3. c II. • 304 

Wwfn* c. 2. 184 1 



S Hen. 6. c. 12. 
c 15. 

3 Htn. f. c. 10. 

4 Hen. 7* c* 20. 

1 1 Hen, 7. c. 20. 
21 Hen. 8. c. 13. 

c. 15. 

c 19. 
23 Hen, %, c, 15. 

31 Hen, 8. c. 13. 

32 Hen, 8. c. 2. 

c. 28. 
c. 30. 

c- 34- 

c 37. 

2 & 3 Ed. 6. c, 13. 

5 Ed, 6. c. 14. 

%& '^ P.& M. c 13. 

c. lO. 
5 Elki, c. 4« 
13 Elix, c. 5. 
13 Elix, c. 7. 

C. 12. 

18 Ellx. c. 5. 

c. 

c. 14. 
27 Elix. c. 4. 

c. 13. 
31 Elix, c. 5. 
43 Elix, c. 2. 

c* 6. 
ijac, 1. c 15. 
32^^. 1. c. 3, 
^jac, I. c. 3. 
7 Jac, I.e. 5. 

c. 12. 
^ijac. I. c. 4. 

c. 12. 

c. 13. 

c. i6. 



Pjrpr 322 
Jlnd, 

"5 

197 

101 
124 
III 

57 
330 

189 

"5 
100 

322 

159 

5^» «77 
185 

225 

242 

Ibid. 

192 

257 

3* 
124 

196, 333 

112 
323 

*59» 90 
184—5, 188 

194 

112 

3*9 
38, 43, 262 

223 

33' 
332 

282 

«9S 
*3t 33* 



3*3- 

10, 22, 93, 102, 
103, 115, 148^ 150, 
262 

c. 19. 42, 38 

33 Car, 2. c. 209 

14 Car. 2. c. 24. 38 

16 & vj.Car. 2. c. 8. 10, 88, 119, 

16^9, 197, 324 

17 Car. 2. c 7. 57 

18 Car. 2. c. 8. 3 IX 
22 ^ 23 Car. 2. c. 9. 329 

c. 25. 48 

29 Car. c. 3. 91, 263, 266,278^ 



^ *^-7' 
3 fif 4 ^. &f iJf. c. 14. 



S^.&M. c. II. 

8^9 ^.^.c II. 163^330,331 



63, 184 

i75> a50> 
261 

333 

»«o> 334 

305 
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c. 26. Page 67, 68 

9 ^ 10^. 3* c. II. 312 

c» 17, 272, 278 

10 & IT Jf^. 3. C. 16. 105 

3 ©* 4 y^»n. c. 9. 137^ 272 

' 4 df 5 jinn, c. i6» 59» 103, 12/9 

169, 171, 325 

6 jSnn, c. 18. ■ ■ 85 

7 -<^»».c.'i8. 123 

• 9 ^ff. c. 14. 195^ 274 

c. 20. 64, 210, 2iiy 325 

10 jinn» c. 18. 253, 256 
12 jdbrii. c. 14* 12; 

3 G<o» I. c. 68 
5 Grot I. €• 6. 209 

c. 13, 325 

11 Gio» I. c* 20X 

2 C?M. 2. C. 22.. 178 

C, 2'?. .. 145 

4 Geo* 2. c. 28. 55y 96 
'5 €rM. 2. c 30. 43, 18 1 
8 Crr0. 2. c. i6. 185, i86y 187 

c* 24. 179 

II G(o» 2. c. 19* ' ' 55, 6o> S2, 95 

.14 Gto, 2. €• ao* 23,1 

'17 Geo, 2.C* 38. 82 

19 G«d. i. c. 34« 46 

22 Geo, 2. c* 2i« . 186 

'24 Geo. 2. c. i8. 197, 3059 335 

c. 44. 23, 83 

25 Geo, 2, c* 265 

26 Geo, 2. c. 33* 113 

27 Geo. 2, c, 20. ' ^3 
' See alfo Penal Statutes. 

Surrender. 

Of a. Term may lie by Note in Writing, 

and without Stamps, i x,i 

Wh'at'aihounts to a Surrehder, Ibtid, 

• . Survqr. • 

Of a Manor. 'wBere !&Tidence> 248. 28 3 

-1 I ■ ■ ■ I ■ .1 

T. 

Tales. 

Can't be on tndi^bnents ot Infonnations 
without a Warrant from' the Attorney 
General, 305 

Tenant in Common. 

Whois'fuch, 85 

Whto aAd how to be pleaded, and given in 

Evidence, • 34> 91 

When the'PofTeHion of one is the Poffeflion 

'of both, 34, 35, 102, X15 

Aftc^ Peifitiori to prefent b'y Turns, they 

'are feized of their feparatc Parts, 123 



,» 
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When one xan bring Trovef agui^i the 

other, Page 34^ 35 

When againft another Perfon, 3 5 

When one can bring an Ejedment againft 

the. other, 109,' lib 

Thev Cannot join in a Leafe to /bring' an 

Ejedment, " * . 107 

What is an Ejedment by one Tenant in 

Common of another, ^|p 

Where they muft join or fever, ^S1'^ 

Tender and Refufal. ,.^^ 

When it amounts to Payment, yi^'i^^ 

In Covenant how to be pleaded, . _x.6i^ 

What Tender is good, ' ?55"^ 

Of what Time to be pleaded, il(ld* 
Of Amends when good in Replevin, ^ 

In Trefpafs, 92 

At what Time to be pleaded, _ 156 

How the Plaintiff may reply, ,^'^» 

Tenor. 

What is fuch. 

Term. 

Where there /hall be a Relation to the £rft 
Day of the Term, or to the Time: nif 
filing the Bill only, -''ST-^ 

Termor may enter immediately after aft 
Habere faciai Seifinam on a Recpvoy .by 
21 H,%* . xi| 

Terrier. 

Of a Manor good Evidence of its Bounda- 
ries,- _ ... ^%^ 
Where of a Gle.bc goo4, . . Jbid» 

Irniber. . :// 

Whole Property it is, .\ . . ;..i • ^4 

Againft what Tenant an Adion lies for 
cutting them, ', '84^89 

What AillonXiet, . . . JbkU 

Excepted in the Leafe, what Effed it^as, 

■ .- . . :t^ 

Whpfc. Property growing on extreme Bounds, 

Sold by Tenant in Tail, 90 

^eea/foTnfyaift, Trover. 
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Towing Paths. 

When claimable of common'RIght, 90 

Trade. • - • 

What Trades are within the Statut* of 
Eiix, ^ *d2 

Adiion 00 it, - • Ibaf, 

What is a fufficient Ser^e, X92"-*-3— 4 
A^on for Milbchaviour in, , - ^j 

-Traverfcs, 
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TraTcrfcs, Page ss* 5^» 

92» 93 

J{ TnlV^e thit a Manor ts not the Freehold 

' 6f the Defendant, admits that it is a 

Miftor, and therefore that need not be 

;roiredy . 29S 

Inquilitionty 215 

K(| Coib on thefcy 3 34 

• Trefpafs. 

where It lies> 26, 79, 81, 83, 84 

Whebetiot, 26, 77, 79 

Every Part of the Declaration is defcrip- 
tive, 65 

Where Trefp^ft or Cafe lj«;s, . 79 

Againft whom it will He, tif 83, SS, 

Where a Treipafler. ah Initio, 81 

Againft Huiband and Wife, 22, 23 

By a Copyhblder againft the Lord, 85 

Where it lies againft an Officer or Perfon 
a^ng under Procefs, 83, 84 

When they maft ihew a Judgment, 9 1 

When not, 23, 83 

hlet after Todgnxent raeated, 84 

Where it ties after Diftrefs taken for the 
fame Caufe, IhiJ, 

What Certainty is neccffary in the Decla- 
ratioft, Ilfid. 

Can only prove what is laid in the Declara- 
tion, 84 
Continoando^ ' 86 
AWKtaiawheA' to be proved, . 89 
Wllat may be laid in the Declaration, or 
gHren in Evideno^ in Aggravation of Da- 
mages, Hid, 
What Intereft the Plaintiff muft have to 
maintain Trefpafs S^are Ciau/um frfk, 

Wlmethe Right may come. In Q^^Aion, 89 
Ji^Hification of local Trt%»ft: ndw to be 
. dlade». 90 

Where Pofleflion is fufficient to declare on, 
'. - - . ; 85, 86 

Where Pofleffion is a fufficientjuftlfication, 

89 
What ia Evidence' on the Oeneral Iftue, 

90, 91 

Plea of DifeUiOKry TrefpafB involutary and 

Tender of Amends, 92 

Liierum Ttnementum, where it may be 

pleaded, and what k fufficicnt Proof on 

it, 94 

mom to reply to it, 93, 94 

Where the Defendant's JuftificatieA confifts 

of many Things, how the Plaintiff may 

traverfe, 9j 

When the PlaintiflT may traverfe the Com- 

mvnA^ dec in a Juftification, 55 



How the Plaintiff Is to^verfe the Title of 
the Defendant, Page 92, 93, 04 

Guilty as to Part, or as to fome of the 
Defendants, and not guilty at to the 
ReAdue, 94 

D§ Injuria fua propria, where good or not, 

.93 
Sufficiency of Common left cannot be given 

in Evidence on it, . /6i^. 

One Defendant found Guilty, on die Gene- 
ral Iffue, die other juftifiedjuid acquitted, 
the Plaintiff cannot have Judgment, 94 

Where Damages may be fevered or not. 

Ibid. 

Kew Alignment, where neceffary, - 17, 92 

For mefne Profits after Ejcdment, and by 
and againft whom, . i . . • 87 

What to be proved in iixch A^on, ' . Ib'U. 

Merged in a Felony, 32, 77 

Difference between Trefpaia for Goods and 
Sluare Claufum f regit as to Title to Place 
where, &c* 89 

TriaL 

In Dower, Life or Death' of the Hulband 
ihall be tried by the Court', and not by a 
Jury, 118 

How Marriage fhall be tried,* ' 1 1 3, 1 14, 

118 

Trover. •; 

For what it lies, ^32 to 38 

Where Trover or AJfumpfit is proper, 7 1 

Whomayt>ringrt, 33, 35, 45, 46 

By a Landlordagainft a Tenant, 34 

Againft whom it may, or may not be 

brought, \ 4i> 45» 4^» 47 

Of Property in the Mjiintiff, 33, 34, 36 

Of Poflcffioii in the fle^ndant, 33, 34 

Of the Converfiony- > -^3, 44, 45, 46, 47 

Converfion laid or proved in Term, ,and thp 

Declaration general, yet the Plaintiff nfay 

fliew when the Writ m Fa6l iffued, 137-8 

How the Plaintiff ma)^ declare, 33, 37 

What Certainty the Declaration muft have, 

3*1 37 
What the Plaintiff rouftpcoife, 33, 37 

When the Hufband and Wife may join, 34 

How to be brought againft Hutband and 

Wife, 46 

By an EaR^itnr'or Adminlftrator, 47, 48 
By Joint-tenant, Tenant in Coniinaip or 

Parcencjr, 34, 35 

By the Affignee of a Bankrupt, 37 

What fuch an Aflignee muft prove^ '37^^! 
Againft a Sheriff' or Officer, 41^ 45^ 46 
What to be proved In Trover fff Goods taken 

at Sea, • ' ' 44 

Pica* 48, 49 

Who 
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Who may jv^ify detaining for Payment^ 

"Where Joint-tenancy, &€» may be given 

in Evidence, 35 

Where to be pleaded in Abatement, Jhid, 
Where a taking by a Servant is fufficient to 

charge the Matter, 47 

Where a Refufal by a Servant is Evidence 

of a Converfion by the Matter, Jhid, 
Where Bankrupt maybe a Witncfs to prove 

Property in himfelf, or a Debt due, 43 
Where the Goods may be brought into 

Court, 49 

Where Proceedings ttaid on delivering the 

Goods to the PlaintiflF, Ihld, 

Truft. 

A&ion for Mifbehaviour in, 



Venue. 



69* 70 



Tyth( 



les. 

Adion for not fetting them out, 188 

What the Plaintiff mutt prove, Uid, 

What he mutt prove, when Parfon^ Jtid» 
Difcharge of, 189 

One Defendant may be found guilty and 

others not, 1 88 

Not! Decimandof where it may be given in 

Evidence, 189 

Where the Pope^s Bull is Evidence of a 

Difcharge, 248 

How the Plaintiff may declare, 188 

The Plaintiff or Defendant ttiall have Cofts, 

331 
What Lands are exempt as barren, 191 
The Statute extends only to predial Tythes, 

Ibid. 
Parfon^s Book good Evidence of a Modus, 

236 



Ufe and Occupation. 

A^on for It, '38-9 

V. 

Variance. 

Where fatal infpecial Affumpfit, 145, 275 

Where Variance between Iffue and Verdi^ 

fatal or not, 56, 59, 60, 65, 76 

Where in fetting out a Bond or Contra^, 

169, 1 70- 1 

Venire. 

Where granted it ii0ve, 89 1789 3x3 



Where ncceffary, P 

Verdidt. ., 

In Replevin, if Damages are founc 
Plaintiff for Part, where the De 
is intitled to a Return, fo much 
Finding is void» 

How it ought to be in Detinue^ 

When a Verdi£^ may or may not 1 
in Evidence, 33, 102, 2; 

Where if the Jury negle^ to give t 
it may be lupplied by Writ of '. 

If the Subttance of the Iffue be foun 

is fufficient, 56, 

Some of the Defendants found guilt) 

not, : 

The Jury mutt find all they are 

with, 
Not Evidence unlefs between Pa 

Privies, 232, 2 

Where it is Evidence, though given 

different Parties, 2 

Where it cannot be given in Evident 
> out proving the Judgment on it, 
Where it may, 2 

Where the Oath of a Perfon deceai 

former Trial, and the VerdiA on 

be given in Evidence, 
Verdidl cannot find any Thing agai 

the Parties have admitted on Rec( 
Where avoided by Mifbehaviour 

Jury, 
What Dt(t€ts are aided by, or 

amended after Verdi^^ 

View. 



By how many to be had. 
Where and how granted. 
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Videlicet, 22 
Void and Voidabl 

Where a Leafe is void or voidable, 
Where a Deed is fo, 172, i 

Where the Refignation of an Ofiicc 
able. 

Voluntary Setllemc 

What is, a 5 

w. 

Warrant. 

At what Time a Warrant to diftri 

Poor Rate may be; made;^ 
When to be under Stal, 
E e 
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What is fufficicnt to juftify an Officer, 

Ptf^^23, 24, 83 

Sufficient Evidence in an Adion of Efcapc 
agalnft a Shcriflfof the Writ and Delivery 
of it, 66 

Warrant of Attorney. 

See Attorney* 

Warranty. 

Of perfonal Chattels, 30, 31 

Wafte. 

Where the A ftion lies, 119 

Plaintiff muft prove his Title as laid, JhU, 
So he muft prove the Wafte to be done as 
laid, Uid, 

What the Defendant may give in Evidence, 

]20 

Grantee may take Advantage of it, J 60 

When Damages ihould be found entire or 

fpvcral, 12c 

If the Damages arc fmall, the Plaintiff 

ihall not have Judgment, Ibid, 
Watercouffc, fie Cafe. 
Way, fie Cafe. 

Will. 

What Atteftation is good, 263-4 

How the Execution is to be proved on an 

Ejedlment, 264 

Probate or Copy Is no Evidence in Cafe of a 

Devife of Lands, 245-6 

Mter in Cafe of perfonal Eftate, Uid, 

Where the Ledger Book of the EcclefialU- 

cal Court, or a Copy of it, is Evidence, 

UiJ. 
Who is a good Witnefs to prove it, 265 
How to be executed, 263-4 

Where and agalnft whom a Recital of it is 

good Evidence, 1 08 

May give Evidence that the Probate is 

forged, 247 

So Probate may be avoided by proving Bona 

Notahi/ia, Ibid, 

So Evidence may be given that Admini- 

ftration was revoked. Ibid, 

Where Parol Evidence may explain it, 

296-7 
Parol Evidence is never admitted to alter 

the apparent Intent of a Will, 297 

Fraud in obtaining a Will, 266 

What Afts revoke a Will, Ibid. 

Witnefs. 

Where a Bankrupt is not, 40, 43 

Party refcued is, 62 

So Party efcaping in Cafe of « voluntary 

£fcape> 67 



Where the Servant Is !ii an A^ion againit 
the M after for the Servant's Negligence, 

Fage 77 

Where and in what Manner one Defenaant 
may be made a Witnefs for or agalnft 
another Defendant, 98, or, 2S5-6 

A Son, who gave sway his Father's Money, 
alloweii to piovc it, 35, 289, 790 

Servant embezzling Mafter*s Goods, '^ it- 
nefs for Mafter, 190 

Perfon, who prefented to a Living, i& uo 
Witnefs to prove a Preicntation, th'cuyh 
he were only Grantee of the next Avoid- 
ance, .05 

Party robbed, a good Witnefs, : 87 

Where the Defendant in an Adlion for a 
malicious Picfecution is a good "Witnefs 
to prove a Felony coir. mi tted, 14, 5 

Where. Freemen or their Wives are not 
Witnelfes, .04 

Where a Legatee or Creditor is a good lub- 
fcribing Witnefs to a Will, 26 c, 266 

A Party interefted cannot be a Witnefs, 

283, 2,88, -294 

Where he may, 288, 289, 29.-1 

What Intel eft difables, '::84 

Where a Truftec is a Witnefs, Ibid, 

Counfel or Attornies, where Witnefles or 
not, Ibid, 

Particcps Crimlr.ii where a Witnefs, 286 

Baron and Ferae where Witne/Ies for or 
againft each other, 2S6-7 

Father or Mother good Witneffes to prove 
the Marriage, Acce/s and Legitiniacy, 

287 

Perfons who have adied under an Authority 
good Witncfles, 291 

Peifons ftigmatizcd, by what Crimes inca- 
pacitated, 291-2 

Burning in the Hand reftores the Credit, 

292 

One convifted of Perjury at Common-Law, 
and pardoned, is a eood Witnefs : Aliter 
if conviftcd on the Statute : But to take 
Advantage of this, the Party muft prove 
a Copy of the Record of Convidtion, 292 

Infidels not WitnefTes, Ibid, 

Perfons excommunicated. Ibid, 

Whether Popifti Kecufants are good Wit- 
neffes, Ibid, 

Perfons outlawed good Witneffes, 293 

Ideots and Madmen not good Wltnefles, 

Ibid. 

Children, where good Witneffes, and at 
what Age, 293 



Words. 



What are adlionable. 

See SJ«Dder« 
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Writ. 
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Writ. 

Who muft fhcw it returned, 23 

Where it muft be proved, or not, T44, T49, 

150, 187 

Where it is the Commencement of the 

Suit, 150, 15T, 195 

How it is to be proved, 234 

See alfo Latitat, 



Writing. 

Where Compariibn of Hands it E 

How the Hanfl-writing of a Party 
proved, 

Where Entries of Payment, or De 
Goods, made by a ^tdonvAto 
are good Evidence^ 2369 tl> 
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JirST P^BLISHEDy AND SOLD BT 
HUGH GAIN E, 

M his Bfok-Store and Printing-Office^ at the Bible, in 

Hanover-Square ; 

THE 

CONDUCTOR GENERALIS : 

OR, THE 

OFFICE, DUTY and AUTHORITY 

O F 

JUSTICES OF THE PEACE, 

HIGH-SHERIFFS, UNDER-SHERIFFS, CORONERS, 

CONSTABLES, GAOLERS, JURY-MEN, AND 

OVERSEERS OF THE POOR. 

AS ALSO 

The Office of Clerks of Assize, 

And of the Peace, fcTf. 



Compiled chiefly from Burn's Juflice, and the feveral other Books 
on thofe Subjeds, by James Parker, late one of the Juftices 
of the Peace for 3f/W^//^ipjc County, in New-Jersey; and now 
revifed and adapted to the United States of America, 



BY A GENT L«SM AN OF THE LAW. 




The whole Alphabetically digefted under the feveral Titles ; with a Table 
direding to the ready finding out the proper Matter under thofe Titles. 



TO WHICH ARE ADDED, 

(Above fwhat is in any other Edition of this Work,) 

The Ad called the Ten Pound Act, and the Militia Law 

of the State of New- York. 
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